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QUESTIONS PRESENTED. 

The question presented is whether the plaintiff at the 
hearing on November 7, 1953, upon her motion, had to 
prove other than that she was the exclusive owner of the 
trade name Ruby Foo and derivatives thereof, and that the 
defendant corporation had used the trade name under a 
licensing agreement from her and that under said agree¬ 
ment, the defendant corporation had forfeited the right to 
said trade name, to prevent the sale of the trade name as 
an asset of the defendant corporation. 

The question is whether the plaintiff on November 7, 
1953, proved a licensing agreement to defendant corpora¬ 
tion, which by its terms became null and void upon the sale 
of its assets by the permanent receiver. 

The question is whether the plaintiff, at the hearing on 
November 7, 1953 was required to prove that the trade 
name, Ruby Foo, had at the time of the licensing agree¬ 
ment, acquired such a secondary meaning as would identify 
the restaurant in Washington as being connected with 
others operated in Boston and New York, and elsewhere 
under the same name, so as to prevent the sale of the trade 
name as an asset of the defendant corporation. 

The question is whether the plaintiff, a resident of the 
City of New York, if required to prove the secondary mean¬ 
ing of the trade name, Ruby Foo, a question not raised by 
the pleadings, was denied due process of the law, under 
5th and 14th Amendments to the Constitution, by being put 
to proof thereof on three days’ notice. 

The question is, did the lower Court abuse its discretion 
in refusing to grant the plaintiff’s motion under Rule 60(b) 
for a rehearing on the secondary meaning, as attached 
throughout the land to the trade name, Ruby Foo, there 
being no testimony to support the Court’s finding that the 
trade name Ruby Foo had not acquired such a secondary 
meaning prior to the licensing agreement. 

The question is, did the plaintiff under Rule 60(b) set 
forth sufficient facts to show that the plaintiff, if granted a 
hearing, would be able to present a prima facia case of 
secondary meaning. 
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IN THE 


United States Court of Appeals 

For the District of Columbia Circuit 


No. 12,124 


FLORENCE A. PIKE, Appellant , 


y. 

RUBY FOO’S DEN, INC., of Maryland, a corporation, 

et al., Appellees. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT. 

The jurisdiction of this Court is based on the Act of 
June 25, 1948; c. 646, 62 Stat. 929, U.S.C.A. Title 28 Sec. 
1291. 

SUMMARY OF THE PROCEEDINGS. 

On November 7, 1953, pursuant to the order of the lower 
Court, made on November 4th, a hearing was had as to the 
ownership of the trademark “Ruby Foo” and the licensing 
by the plaintiff of the trade mark to the defendant corpora¬ 
tion. 
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Before the November 7th hearing, and without any testi¬ 
mony whatsoever, the lower Court stated (App. 69) that it 
had decided on the sale of the trade mark “Ruby Foo” with 
the physical assets of the defendant corporation “as a mat¬ 
ter of law” and that plaintiff’s claim to ownership of the 
trade mark was irrelevant and that there is no recognition 
of secondary meaning to a trade mark in this jurisdiction. 

After this preliminary statement on November 7, 1953, 
a hearing was held on the question of the ownership and 
licensing of the trade mark by the plaintiff. It was the 
morning of a blizzard and many parties were unable to 
reach the Court, including the attorney for the Receiver 
(App. 67). 

Under those circumstances and with less than three days’ 
notice that the Court proceeded with the hearing, which 
parties plaintiff and defendants thought would be confined 
to the question of the validity of the licensing agreement 
(App. 34, 35) and which in fact the Court’s Receiver had 
acknowledged and admitted in his first interim report 
(App. 20), referring to prior litigation (No. 16941), wherein 
this defendant corporation had presented the licensing 
agreement as a defense. 

The entire record of a 1942 proceeding (No. 16941) in 
the District Court for the District of Columbia was incorpo¬ 
rated as an exhibit, during the November 7 hearing (App. 
100 ). 

In that case the defendants herein, who now argue that 
the plaintiff did not license the defendant corporation, there 
contended the right of the corporation to use the name 
“Ruby Foo” was through agreement with and licensing 
from the plaintiff in this action. 

A motion was made under Rule 60(b) (App. 43) seeking 
a retrial of the questions raised, including the projection of 
the secondary meaning in the Washington, D. C., area. This 
motion alleged (1) that the plaintiff had not had an ample 
opportunity to prepare the evidence which would clearly 
show that the trade mark “Ruby Foo” had, through the 
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most intensive advertising and publicity, been projected 
all over tbe United States and, indeed, into foreign coun¬ 
tries; (2) that tbe name was synonymous with fine Chinese 
food and that any one trading in that name in Washington, 
D. C., did so with the purpose of trading on the good-will 
of the name of “Ruby Foo”, which was and is owned by 
the plaintiff in this case; and (3) that the name had acquired 
a secondary meaning synonymous with appellant’s use of 
the trade mark. 

Of all the myriad of names available for Chinese res¬ 
taurants, it is inescapable that those who constituted the 
stockholders, officers and directors of the defendant corpo¬ 
ration, including the plaintiff herself, did so for the specific 
purpose of trading on the good-will and the reputation 
established by the Ruby Foo Restaurants in New York, 
Boston, Miami, World’s Fair and elsewhere; and as well 
on the good-will built up by the sale of canned goods, all 
licensed by plaintiff, using the identical lettering, the identi¬ 
cal symbol (the Mandarin with a fan next to a pole), with 
the words “World Famous”, and with the names of the 
three main cities, Washington, New York and Boston. 

It is not a coincidence that the plaintiff herein designed 
this type of publicity for the New York and Boston res¬ 
taurants, as well as the Washington restaurant, that the 
matchbooks were identical in New York, Washington and 
Boston, that the menus were so similar as to appear identi¬ 
cal, and that the advertisements placed in the Washington 
papers and the attendant publicity announcing the coming 
to Washington of the famous “Ruby Foo’s”, licensed by 
plaintiff, which had established a world-wide reputation in 
New York and elsewhere. 

All of these facts were capable of proof, given time to 
examine the records of radio and television stations and to 
examine the columnists, such as Walter Winchell, Lou So¬ 
bol, Frank Farrell and many, many others, and particularly 
to examine the scrap books of the plaintiff, which were 
marked as Exhibit “6” and attached to the affidavit of the 
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plaintiff herein submitted in support of the Motion for a 
Rehearing. 

One cannot look at these scrap books without immediately 
realizing the strength of the secondary meaning of the 
words “Ruby Foo” built up by all the means of publicity, 
radio, columnists, and so forth. 

Such evidence presented at a trial must result in a finding 
that the plaintiff was the owner of the good-will of the name 
“Ruby Foo”, that she had licensed the trade name and 
good-will to the defendant corporation, and that the pur¬ 
pose of the defendant was to trade on that good-will. 

The orderly preparation and presentation of such evi¬ 
dence with witnesses in all parts of the country could not 
have been available on the three days’ notice afforded. 

In the 1942 proceeding in this Court, all the defendants 
upheld the right of the present plaintiff to license the de¬ 
fendant corporation. The chain of title to the business in 
the name “Ruby Foo” is set forth in the Record of the 
hearing on November 7, 1953, as well as in the affidavit of 
plaintiff on the Motion for Rehearing and also in the 
amended answer filed by these appellees in the 1941 pro¬ 
cedure (App. 140). 

The following is the history of the name “Ruby Foo”: 
About 1932, one Ruby Foo operated a Chinese restaurant in 
Boston (App. 93). In 1936, Ruby Foo licensed the use of 
her name for the conduct of Chinese restaurants in all 
territories other than Boston, to one Abraham Kessler, who 
was associated with the plaintiff herein (App. 144). Abra- 
h am Kessler assign ed his interest in the good-will and the 
trade name t o the p laintiff on Novembe r £ 1936 (App. 147). 

There were amended and collaterial assignments of the 
good-will by Ruby Foo to Abraham Kessler on September 
14, 1938, whereby, inter alia, Kessler’s exclusive right to 
the use of the name Ruby Foo was territorially extended 
throughout the United States, exclusive of the Common¬ 
wealth of Massachusetts (App. 145, 146). 
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P laintiff Fl orence A. Pike licens ed the def enda nt corpo ra¬ 
tion^ nndei^ ate~oT7riily 31, A pp. 149, 156) 

‘ ^ The agreement is set forth in full and indicates very 
clearly that the right to use the name and to trade on the 
good-will of the name of “Ruby Foo” were contingent upon 
and subject to the solvency of the defendant corporation 
(App. 149, 150). 

That this agreement is a valid and good one is estab¬ 
lished, (1) by the sworn statements of the defendant in the 
proceedings in the case entitled “Ruby Foo v. Ruby Foo’s 
Den, Inc.” in the District Court for the District of Colum¬ 
bia (No. 16941); (2) by the first interim report of the Re¬ 
ceiver in this proceeding (App. 29); and (3) by the agree¬ 
ments themselves which had never been attacked and, in 
fact, had been upheld by the allegations of each and every 
party to this proceeding, including the affidavit of the plain¬ 
tiff. In fact, the lower court said: “I should say that the 
determination that the trade name was an asset of the cor- 
poration was^eterminecTas a matter of law, after, con¬ 
struing a lb of the"claims~ of counsel for Florence A. Pike 
to~be true * * * ”. (App. 69) 

"~fft~rs v 'clear 4hat the lower Court felt that there was no 
issue to be tried and that therefore there was no necessity 
for~exfended~Hme. ‘ That,~ of course, is^ YnYEe - opinion of 
the ^Tar n tiff^^erroneOus:' -- ^ **'' 

The reputation and good-will of the trade name Ruby Foo 
had so covered the entire United States that all those con¬ 
nected with this litigation knew that the sole purpose in 
obtaining a restaurant in Washington was to exploit the 
good-will built up in New York, in Boston, Miami, Provi¬ 
dence, and the World’s Fair. To millions of peeople com¬ 
ing in and out of New York and the World’s Fair who 
knew Ruby Foo and the same people who went to Florida 
and visited Ruby Foo’s restaurant, it was the logical and 
natural thing to open a restaurant in the Nation’s Capital, 
using the Ruby Foo good-will. 
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The very strong secondary meaning attached to this name 
naturally followed from the enormous amount of publicity 
which it received. This Court is respectfully referred to 
Exhibit “6” annexed to the moving affidavit of plaintiff- 
appellant on application for a rehearing (referred to at 
App. 55), which are the scrap books kept in the regular 
course of business and which will indicate the type of evi¬ 
dence now available. 

The affidavit of the plaintiff (App. 48-57) details the 
activities which the New York restaurant and the plaintiff 
engaged in to build up this reputation. If, in fact, this 
plaintiff was entitled to a trial as to the issue of secondary 
meaning, it follows that the three days ’ notice given to pre¬ 
pare was grossly inadequate, in light of the type of testi¬ 
mony which would be necessary. 

The depositions of the commentators in New York and 
elsewhere, the records of the radio and television offices, 
the copies and clippings from newspapers, and the scrap 
books were all in Ottawa, Canada, in connection with a pro¬ 
ceeding there by the same plaintiff against other infringers 
on November 7, 1953. This evidence is now available and 
can be made available if this Court orders a reversal. 

PRELIMINARY PROCEDURAL POINT. 

The Issue of "Secondary Meaning" of the Trade Name "Ruby 
Foo" Was Not Raised by the Lower Court or Any Party to 
This Proceeding Until Made a Part of the Court's Opinion 
on November 10, 1953. 

At the hearing on November 7th, 1953, plaintiff’s counsel, 
and also defendant’s counsel (App. 35, 36) believed the sole 
issues at that hearing were to be: (1) ownership of the 
trade name “Ruby Foo” and derivatives thereof; (2) that 
the defendant corporation had used the trade name under 
a licensing agreement from the plaintiffs and (3) that the 
defendant corporation under the licensing agreement had 
forfeited to plaintiff further use of said trade name (App. 
34). 
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That Mrs. Pike at that hearing, proved her ownership of 
the said trade name and its license to the appellee corpora¬ 
tion and that the said corporation was insolvent, c ann ot be 
denied. 

However, the Court in its opinion of November 10th, 
1953 (App. p. 37), injected into the case the secondary 
meaning of the trade name “Ruby Foo”, holding, first, that 
Mrs. Pike had failed to prove that the name Ruby Foo 
had at the time of the licensing agreement or had thereafter 
acquired such a secondary meaning as would identify the 
restaurant of the corporation in Washington as being con¬ 
nected with those operated by other corporations in Boston 
and New York, and, secondly, that a finding that any sec¬ 
ondary meaning acquired in the District of Columbia by the 
trade name Ruby Foo identifies the restaurant as that of 
the corporation and is the result of the business and good¬ 
will built up in the District of Columbia by the corporation. 

The proof of secondary meaning is a broad issue requir¬ 
ing time and preparation. The lower court expecting such 
proof should have said so and provided sufficent time for 
preparation. In order to introduce testimony on the sec¬ 
ondary meaning of the trade name, a motion was filed on 
behalf of Mrs. Pike on May 24,1954 for a re-hearing (App. 
43), since no testimony on that question, except incidental 
to the proof of ownership and assignment of the trade name, 
had been introduced at the hearing on November 7th, 1953; 
in fact none was available because of the shortage of time. 

Since there is no testimony in the record to support 
either portion of the Court’s opinion referred to immedi¬ 
ately above, it is respectfully submitted that this Court 
should return the cause to the lower Court with directions 
to grant the motion under Rule 60(b) for a re-hearing on 
the secondary meaning as attached to the trade name Ruby 
Foo. 
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ARGUMENT. 

POINT L 

THE REQUIREMENTS OF DUE PROCESS ARE VIOLATED BY PERFUNC¬ 
TORY. MISLEADING AND INADEQUATE THREE-DAYS' NOTICE AND 
HEARING UPON INTRICATE ISSUE AFFECTING RIGHTS TO PROTEC¬ 
TION OF TRADE NAME. PLAINTIFF HAVING THEREBY BEEN DENIED 
OPPORTUNITY TO COLLATE EVIDENCE OF SECONDARY MEANING 
AND TO PRESENT CLAIM IN AN ORDERLY PROCEEDING ADAPTED 
TO THE NATURE OF THE CASE. 

On November 4, 1953, plaintiff objected to the sale as a 
corporate asset, tbe trade name “RUBY F00”, as pre¬ 
viously ordered by the lower Court and moved for a hearing 
at which plaintiff might present testimony as to her right 
to, and ownership of the said trade name, and to her licens¬ 
ing agreement with the Maryland corporation (App. 34). 
Plaintiff’s said motion for a hearing was granted on No¬ 
vember 4, 1953, directed a hearing to be held on Saturday, 
November 7, 1953. 

The sole issue for consideration was the validity and 
binding effect upon all parties of the licensing agreement of 
July 31,1942 (App. 34, 35). Plaintiff could not reasonably 
anticipate that the hearing would depart so far from that 
issue as to embrace an inquiry into the secondary meaning 
of the trade name “RUBY FOO”, and being a resident of 
the City of New York, in three days could not collate, 
gather, and prepare the voluminous evidence and to assem¬ 
ble the widely scattered witnesses necessary to establish 
the secondary meaning of said trade name. 

Despite the foregoing manifest inadequacy of notice, a 
hearing was held on Saturday, November 7, 1953, at which 
time plaintiff hastened to Washington from New York 
City, through a severe snowstorm (App. 50). From the 
affidavit of IRVING HUSIN, a New York attorney, it ap¬ 
pears that there was a heavy snow storm on Friday, No¬ 
vember 6, 1953, causing the train from New York to 
Washington, which was normally due to arrive in Washing¬ 
ton at 5:30 A.M. Saturday morning, to arrive at 9:00 A.M. 
of that day (App. 58). The parties went directly from the 
train to Court, without opportunity for preparation or con- 


ferring with plaintiff’s local attorney (App. 58). It farther 
appears that the attorney for the receiver was unable to 
reach the Court in time for the hearing (App. 67). 

The record further shows that vital testimony and evi¬ 
dence of the secondary meaning that would have been rele¬ 
vant and useful at the hearing of November 7, 1953 was 
not available to the appellant, because physically located 
at that time in Canada in connection with a Canadian suit 
(App. 50). 

It is well-known that proof of the projection of the good¬ 
will of a trade mark or trade name into territory other than 
that where the product is actually sold, is by radio, pub¬ 
licity, by word of mouth, and particularly through the var¬ 
ious columns of syndicated writers which appear in papers 
all over the United States. 

The columns of such writers as Walter Winchell, Lou 
Sobol, Frank Farrell and dozens of others whose syndi¬ 
cated columns are read throughout the country, in fact the 
world, take time to gather. The testimony of the columnists 
whose columns are read is not easily collated and must in 
all instances be taken in depositions at the convenience of 
the writers, after they have had an ample opportunity to 
look over their records and writing and clippings so as to. 
ascertain whether or not their writings pertaining to this 
particular restaurant appeared in Washington papers and 
when. 

Good-will of this type is the result of the expenditure of 
vast sums of money for advertisements in the various na¬ 
tional circulated magazines such as The New Yorker, Gour¬ 
met, and others of that type, and that the protection of such 
good-will is of paramount importance to those who own 
and control it 

It is quite clear that the lower court finding that the plain¬ 
tiff had failed to prove at the time of the licensing agree¬ 
ment, or now acquired, a secondary meaning for the trade 
name “RUBY FOO”, was the result of inadequacy of 
“notice and the lack of opportunity given to present the 





type of evidence customarily presented in cases where the 
trade mark owner seeks to prove projection of his trade 
mark into territory other than where the plaintiff actually 
conducts a business. 

a. Notice and Hearing As Essential Elements of 

Due Process. 

The Supreme Court of the United States has reiterated 
time and time again that due process requires that there 
shall be adequate notice and opportunity to be heard given 
the parties. 

Baldwin v. Hale, 1 Wall 223 
Orchard v. Alexander, 157 U.S. 372 
Simon v. Graft, 182 U.S. 427 
Twining v. New Jersey, 211 U.S. 78 
Jacob v. Roberts, 223 U.S. 261 
Dohany v. Rogers, 281 U.S. 362 
Blackmer v. U. S., 284 U.S. 421 
Powell v. Alabama, 287 U.S. 45 
Anderson Nat y l Bank v. Luckett, 321 U.S. 233 
Midlane v. Centred Hanover Bank & Trust Co., 339 
U.S. 306. 

As stated in MuUame v. Centred Hanover Bank & Trust 
Co. (supra) at page 313: 

“Many controversies have raged about the crypt and 
abstract words about the due process clause but there 
can be no doubt that at a minimum they require that 
deprivation of life, liberty and property by adjudica¬ 
tion be preceded by notice and opportunity for hearing 
appropriate to the nature of the case. ,, 

And in Anderson National Bank v. Luckett (supra), the 
court stated at page 246: 

“The fundamental requirement of due process is an 
opportunity to be heard upon such notice and proceed¬ 
ings as are adequate to safeguard that for which the 
statute’s protection is invoked.” 
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b. Adequacy of Notice of Hearing in a Given Case is Dependent 
Upon the Nature of the Proceedings and the Character of 
the Rights Affected. 

The courts have laid down no rule of thumb as to how 
much advice notice must precede a hearing in order to con¬ 
stitute due process of law. However, the criteria by which 
adequacy of notice is measured in any given case are 
plainly to be seen. 

The marginal requirement, as laid down in 12 Am. Jur., 
Section 600, is that: 

“Ordinarily, the notice must be given a sufficient 
length of time before the hearing to afford opportunity 
to be present.’’ 

But it is clearly not enough to make physical presence the 
measuring yardstick of adequacy of notice. The courts have 
realized from an early date that the party must receive 
such reasonable advance notice as will afford him not only 
opportunity to be seen but also opportunity to prepare and 
present his claim or defense in an orderly proceeding 
adapted to the nature of the specific case. 

In Mo. ex rel. Hurwitz v. North, 271 U.S. 40, the Supreme 
Court of the United States stated as follows: 

“Its [the due process clause] requirements are satisfied 
if he had reasonable notice and reasonable opportunity 
to be heard and to present his claim and defense, due 
regard being had to the nature of the proceedings and 
the character of the rights which may be affected by it.” 
(Italics ours) 

Due Process of Law Under the Federal Constitution 
(Northport, N. Y. 1906) Page 77: 

The leading case on the subject is Roller v. Holly, 176 
U.S. 398, in which the court framed the question to be 
decided as follows: 

“The question in dispute, then, is whether a notice 
served upon the plaintiff in Rockingham County, Va., 
December 30, 1890 to appear in Limestone County, 
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Texas on January 5, 1891, to answer the foreclosure 
suit is due process of law within the meaning of the 
Fourteenth Amendment?” 

The court there answered this question in the negative, 
holding that the notice thus given was inadequate and viola¬ 
tive of the due process clause of the Constitution, stating 
(at Page 413): 

“Without undertaking to determine what is a reason¬ 
able notice to non-residents we are of the opinion, under 
the circumstances of this case, and considering the dis¬ 
tance between the place of service and place of return, 
that five days was not a reasonable notice or due 
process of law; that the judgment obtained upon such 
notice was not binding upon the defendant, Roller, and 
constitutes no bar to the prosecution of this action.” 

On the general question of the reasonableness of notice 
in any given case, the court further stated at Page 409: 

“That a man is entitled to some notice before he can 
be deprived of his liberty and property is an axiom 
of the law to which no citation of authority would give 
additional weight; but upon the question of the length 
of such notice there is a singular dearth of judicial de¬ 
cision. It is manifest that the requirement of notice 
would be of no value whatever, unless such notice were 
reasonable and adequate for the purpose.” 

In McLaughlin v. McLaughlin , 133 N. J. Eq. 72, 30 A. 2nd 
49, the wife had instituted a proceeding to cancel a decree 
granting her husband a divorce and custody of the children. 
In the course of this proceeding, the wife obtained an order 
to show cause requiring the husband to respond with proof 
why the wife should not have custody of the children 
pendente lite. The said order was obtained on August 10, 
1942, was served on August 11, 1942, and was made return¬ 
able on August 13, 1942, thereby giving to the husband but 
two days in which to assemble his proofs. The court held 
as follows (at page 51): 
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“We are of the opinion that • • • two days’ notice to 
the appellant to meet with adequate proof the sudden 
application of the wife to take appellant’s children 
from his custody and the refusal to extend appellant’s 
time for a reasonable period to present his case, under 
the circumstances shown by him, amounted to an abuse 
of discretion and was tantamount to a failure of due 
process and a denial of a reasonable opportunity to 
defend.” 

A somewhat more extreme example is found in the case 
of In re Petrie, 246 P. 2d 465 (Wash., 1952), where the Court 
said, p. 467: 

“We have decided that the elements of the constitu¬ 
tional guarantee of due process in its procedural aspect 
are notice and an opportunity to be heard or defend 
before a competent tribunal in an orderly proceeding 
adapted to the nature of the case; also to have the 
assistance of counsel, if desired, and a reasonable time 
for preparation of trial.” 

In the State of New York there is consistent authority 
for the proposition that six days’ notice to a non-resident 
of the pendency of a proceeding in New York is inadequate 
and violative of due process. 

Hyman v. Ross, 84 N. Y. S. 2d 102, affd. 275 App. Div. 

666 ; 

Robins v. Robert Lawrence Electronics Corp., 84 
N. Y. S. 2d 99; 

Finn v. Chase National Bank of N. 176 Misc. 127, 
26 N. Y. S. 2d 771. 

Hyman v. Ross (supra) involved the the service of a New 
York City court summons personally on defendants in Chi¬ 
cago giving them six days within which to appear and 
answer in New York. The court below held (at page 105): 

“This was not a reasonable and adequate notice and 
it was violative of the due process clause of the Four¬ 
teenth Amendment of the United States Constitution.” 
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In Robins v. Robert Lawrence Electronics Corp. (supra ), 
the court said (at page 100): 

“Means of communication have improved to be sure, 
but there is a certain absolute minimum in any given 
case and a six-day period in which to respond from 
Minnesota falls below that minimum, just as the Ap¬ 
pellate Term, a few years ago, in the Finn case thought 
a like period of time too short for a defendant residing 
in Illinois. The question is not one of ‘ irregularity ’ in 
process nor of the constitutionality of the statute deal¬ 
ing with service; the question is only whether in the 
case under discussion that defendant had adequate 
notice of the pendency of the action and adequate op¬ 
portunity to present its defense. That it did not have. ,, 

Turning from those cases in which notice has been ju¬ 
dicially determined to be inadequate to those cases in which 
notice has been found adequate and reasonable, we note 
that adequacy of notice has been upheld only for periods 
substantially in excess of six days: 

See In Wick v. Chelan Electric Co., 280 U. S. 108,18 days. 

In Mo. ex rel. Hurwitz v. North, 271 U. S. 40, 20 days. 

This court is thus confronted with a series of reported 
decisions of the Supreme Court of the United States and 
of various state courts in which (1) notices ranging from 
a few hours up to six days have been held inadequate, un¬ 
reasonable and violative of due process and (2) notices 
ranging upward of 18 to 20 days have been held reasonable, 
adequate and in conformity with due process. 

While the courts have refrained from formulating any 
rule of thumb as to time, the conclusion is inescapable that 
notice of five days or less before the return day on a motion 
or hearing must be scrutinized strictly and regarded with 
suspicion, having due regard always to the “nature of the 
proceedings and the character of the rights which may be 
affected by it.” Mo. ex rel. Hurwitz v. North, 271 U. S. 40. 


c. Three-days' Notice In the Instant Case Was Clearly 
Inadequate and Violative of Due Process. 

The short period of time allowed by this court, if she 
was required to establish the secondary meaning of the 
trade name, while perhaps sufficient to afford physical 
presence of appellant and her attorney, was clearly in¬ 
sufficient to afford appellant an opportunity to present her 
evidence. 

“due regard being had to the nature of the proceedings 
and the character of the rights which may be affected 
by it.” Mo . ex rel. Hurwitz v. North, 271 U. S. 40. 

It is demonstrable that the complexities of a proceeding 
involving rights to a trade name require longer time lor 
preparation. None of the cases cited approaches the in¬ 
tricacy of the particular question involved herein nor the 
far-flung nature of the evidence required to be collated in 
the instant case. 

Under all the circumstances herein, it amply appears that 
the three days’ notice of hearing afforded in the instant 
case was clearly inadequate, unreasonable and violative of 
that concept of an “orderly proceeding” which the due 
process clause is designed to safeguard. 

point n. 

THERE IS AMPLE PROOF NOW AVAILABLE THAT TRADE NAME HAS 
ACQUIRED SECONDARY MEANING (1) IDENTIFYING BUSINESS 
ACTIVITIES AND GOODS OF PLAINTIFF. WITHIN AS WELL AS OUT¬ 
SIDE DISTRICT OF COLUMBIA; (2) CONNECTING DISTRICT OF 
COLUMBIA RESTAURANT WITH RESTAURANTS OPERATED IN BOS¬ 
TON AND NEW YORK. AND ELSEWHERE. AND (3) RESULTING FROM 
BUSINESS EFFORTS AND GOODWILL BUILT UP BY PLAINTIFF ON A 
NATIONAL SCALE. 

a. Prior Promotional Activities of the Appellant 

The motion under Rule 60(d) shows that appellant opened 
her first “Ruby Foo” restaurant in New York City in 1936 
(App. 50-51)—six years prior to the opening of the ap¬ 
pellees’ Washington restaurant. The opening night re¬ 
ceived widespread publicity and attendance from scores of 
world-famous celebrities (App. 51). 
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From that date forward, and during the ensuing six years 
prior to the opening of the Washington restaurant, appel¬ 
lant engaged in the following specific promotional 
activities: 

(1) Procured the services of all kinds of advertising 
media, including publicity agents, feature writers, maga¬ 
zines, publications, radio and trade listings (App. 52), 
spending hundreds of thousands of dollars (App. 54). 

(2) Originated the idea for a high-type Chinese restau¬ 
rant, and thereafter expanded the number of Ruby Foo res¬ 
taurants by new additions in Florida (App. 133), Rhode 
Island (App. 128), and the New York World’s Fair 
(App. 52). 

(3) Secured uniformity and high quality of operations 
by exercising personal supervision of personnel training 
and layout of the premises, the use of a distinctive symbol 
and cross-references to other “Ruby Foo” restaurant on 
all menus, and the distribution of matches and postcards 
(App. 51-52). 

(4) Organized “Ruby Foo Products, Inc.” for the pur¬ 
pose of distributing Ruby Foo foods in cans (bearing the 
name and distinctive symbol) both nationally and interna¬ 
tionally (App. 53, 98). 

(5) Executed specific licensing agreements for use of the 
name “Ruby Foo” in connection with each and every Ruby 
Foo restaurant organized since 1936, up to and including 
appellees’ Washington restaurant (App. 96-97). 

(6) Instituted vigorous legal action in Canada and Cali¬ 
fornia against unauthorized uses of the trade name “Ruby 
Foo” (App. 75-76). 

b. Defendant's Use of Trade Name Derives From Written 

License Granted by Plaintiff and Conceded by Defendants. 

The record herein contains the strongest possible admis¬ 
sion by the defendants that their use of the trade name 
“Ruby Foo” derives solely and specifically from the per- 
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mission granted by plaintiff in the"licensing agreement of 
July 31, 1942 (App. 149-150). 

Thus, in defendants’ answer in Civil Action No. 16941 
filed in the lower court herein in 1942, the defendant Mary¬ 
land corporation specifically set up its right to the use of 
the trade name “Ruby Foo” as deriving from the plaintiff 
here by virtue of a long series of assignments culminating 
in the licensing agreement of July 31, 1942 (App. 141). 

Basic and irrefutable facts must be held above and beyond 
the whims and caprices of transient litigation 

In view of the past history of the trade name “Ruby 
Foo” and the presence of a specific licensing agreement 
relative to said trade name between plaintiff and the de¬ 
fendant Maryland corporation, it cannot be said that the 
defendants’ use of said trade name in 1942 and thereafter 
was gratuitous, haphazard and/or coincidental. 

The defendant Maryland corporation deliberately select¬ 
ed and bargained for the trade name “Ruby Foo” with its 
eyes wide open to the fact that the said trade name consti¬ 
tuted an extremely valuable asset and a magnet to the 
public, precisely because of the infinite care, attention, 
and resources lavished on the promotion and projection of 
said trade name by the plaintiff during the years preceding 
the opening of the Washington restaurant. Indeed, the con¬ 
clusion is inescapable that there would be no Ruby Foo 
restaurant established in Washington at all, had plaintiff 
not first created a reservoir of good will and favorable 
publicity for the said name in and about the environs of the 
District of Columbia. 

c. Food Fair Decision Inapplicable to the Instant Situation Where 
Trade Named Had Become Identified With the Business 
Activities and Goods of Appellant Within the District of 
Columbia Long Before Opening of Washington Resta u rant 

In support of its memorandum decision, the Court below 
cited Food Fair Stores Inc. v. Square Deal Markets Co., 
Inc., decided in this Court on July 2,1953 (93 App. D.C. 7, 
206 Fed. 2d 482). It is respectfully submitted that this de- 


cision is inapplicable, because of the peculiar facts involved 
therein not present in the instant case. 

In the Food Fair case, the plaintiff Food Fair chain had 
opened markets in several cities along the Atlantic sea¬ 
board, and advertised exclusively in local newspapers. 
There was no evidence in that case whatsoever, of any 
knowledge or extension of publicity of the said trade name 
into Washington, so as to establish the fact that the resi¬ 
dents of Washington knew of that name as used by the 
plaintiff. 

The court found that the good will of the plaintiff’s name 
had not extended into Washington and that there had been 
no secondary meaning established in Washington and the 
injunction was denied. 

The plaintiff, there seeking an injunction after many 
years of acquiescence, admitted that it did not know whether 
it or the defendant had first used the name in the Wash¬ 
ington area. 

The trial court found as facts that “there was not any 
usurpation intentional or otherwise” and that “both the 
plaintiff and the defendant * * * hit upon the use of the 
name ‘Food Fair’ at approximately the same time •' # • 

The plaintiff had previously opened several places of 
business in Washington using another name (i.e. “Food 
Lane”), since it did not want to confuse its establishment 
with those of the defendant which at that time was already 
using the name “Food Fair” in the Washington area. 

Moreover, the business of the parties in the Food Fair 
case was inherently local in nature. 

In the instant case, by contrast, there is abundant evi¬ 
dence available of the projection of the plaintiff’s trade 
name, “Ruby Foo” into Washington since 1936, (6 years 
prior to the opening of appellees’ Washington restaurant), 
by every known publicity and promotional activity, such 
as radio, advertising, syndicated columns, mailing lists, and 
word of mouth. This projection of plaintiff’s trade name 
was implemented, moreover, by plaintiff’s RUBY FOO 
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PRODUCTS, INC., which shipped and distributed Chinese 
food in cans, bearing the distinctive Ruby Foo name and 
symbol, throughout the United States (including the Wash¬ 
ington area) and internationally. 

Further, in the instant case there is no question of inde¬ 
pendent or haphazard usage of plaintiff’s trade name by 
an independent competitor. Plaintiff and the defendant 
Maryland corporation were intimately related in the use 
of the said trade name by the specific licensing agreement 
of July 31, 1942. Since the use of the said trade name by 
the defendant has at all times prior to 1953 been authorized 
by the plaintiff, the plaintiff cannot be said ever to have 
“acquiesced” in an independent or unauthorized use of said 
trade name by the Maryland corporation. 

The evidence of prior user herein, far from being equiv¬ 
ocal as in the Food Fair case, (supra) is quite positive and 
definite in establishing (1) that plaintiff first used and pop¬ 
ularized the trade name “Ruby Foo” in the Washington 
area, and (2) that there had been a prior definite projection 
by appellant of secondary meaning attaching to said trade 
name within the Washington area. 

d. Instant Case Falls Within Specified 
Exception to Hanover Case. 

The court below has further cited, in its memorandum 
decision, Hanover Star Milling Co. v. Metcalf, 240 U. S. 
403, and United Drug Co. v. Theodore Rectanus Co., 248 
U. S. 90. 

While these two cases are correctly cited for the limited 
proposition that a trade mark or trade name is merely a 
protection for the good-will of an existing business, it 
should be pointed out that these two cases are notable more 
for their exceptions to the well-established rule, than for 
their direct holdings. 

In the Hanover case, the Supreme Court refused, inter 
alia, to restrain Hanover’s independent use of a trade mark 
in an area entirely remote from that served by the first 
adopter and where the first adopter was wholly unknown. 
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The court’s reasons for refusing to enjoin Hanover were 
(1) that it had adopted the name “Tea Rose” in good faith 
and without knowledge of the prior use by Allen & Wheeler, 
and (2) that the latter had never sold flour in the area 
occupied by Hanover and was not even known in that area. 
As the court said, “where two parties independently are 
employing the same mark upon goods of the same class, but 
in separate markets wholly remote from the other, the 
question of prior appropriation is legally insignificant”; 
but the court added the now famous exception—“unless, 
at least, it appear that the second adopter has selected the 
mark with some design inimical to the interests of the first 
user, such as to take the benefit of the reputation of his 
goods, to forestall the extension of his trade, or the like” 
(p. 415). The court observed further that it was “not deal¬ 
ing with a case where the junior appropriator of a trade¬ 
mark is occupying territory that would probably be 
reached by the prior user in the natural expansion of his 
trade, and need pass no judgment upon such a case” (p. 
420). But it confirmed the established rule that “Into what¬ 
ever markets the use of a trademark has extended, or its 
meaning has become known, there will the manufacturer or 
trader whose trade is pirated by an infringing use be en¬ 
titled to protection and redress” (pp. 415-416). 

The companion Rectanus case was decided with the same 
reasoning in a situation similar to that presented in the 
Hanover case, “where the same trademark happens to be 
employed simultaneously by two manufacturers in different 
markets separate and remote from each other, so that the 
mark means one thing in one market, an entirely different 
thing in another” (p. 100). Accordingly, an injunction was 
denied. 

In Nims, the Lem of Unfair Competition a/nd Trade- 
Marks (4th Edition), it is said (at page 646): 

“The Hanover and Rectanus decisions held no more 
than that the prior user of a trade-mark may not inter- 


fere with its use in separate and remote territory by 
one who appropriated it in good faith without knowl¬ 
edge of its earlier use. • * • 

“The cases that followed the Hanover and Rectanus 
decisions have established the rule that a competitor 
may not deliberately appropriate a trade-mark with 
some design ‘inimical to the interest of the first user, 
such as to take the benefit of the reputation of his 
goods, to forestall the extension of his trade, or the 
like.’ ” (Italics ours) 

And at page 649: 

“Radio and national advertising have made many 
brand names familiar to the public in regions where 
goods bearing such brands have never been on sale; 
and mail-order houses sell branded merchandise in 
places where such goods are not on sale, all of which 
familiarize the public with trade-marks in ways not 
known some years ago. These conditions necessarily 
modify the applicable legal rules and what constitutes 
normal expectation of expansion. 

“The growing impracticability of recognizing any 
territory as remote with respect to the use or knowl¬ 
edge of a trade-mark, seems to have shifted the em¬ 
phasis from separateness of market to the existence 
or non-existence of good faith.” (Italics ours) 

This instant case does not present a situation where the 
same trade mark “happened” to be employed simultane¬ 
ously, as a fortuitous circumstance or sheer coincidence. 
The instant case, in short, does not involve an innocent 
adopter but one who bargained for and received the bene¬ 
fits of the use of plaintiff’s good will and trade name with 
full knowledge of said trade name and its reputation 
throughout the land, particularly the District of Columbia. 

By the very wilful act of entering into a written licensing 
agreement with the appellant in 1942, the Maryland Cor¬ 
poration demonstrably knew and intended to trade on the 
name and reputation theretofore publicized and projected 
by the plaintiff. 


22 


It is legally insignificant that plaintiff herein did not 
actually operate a separate “Ruby Foo” restaurant within 
the District of Columbia. The criterion enunciated by the 
courts in case after case is whether, in fact, there has been 
a projection of the reputation of a given trade name into 
the disputed locale, even though the plaintiff may have no 
established business location in that locale. 

Thus, in Maison Prunier v. Prunier’s Restaurant & Cafe 
(1936) 159 Misc. 551, 288 N.Y.S. 529, the plaintiff operated 
two restaurants in Paris and one in London under the name 
“Maison Prunier,” and the name had acquired a “world¬ 
wide reputation.” In addition, the plaintiff had the inten¬ 
tion of establishing another restaurant in New York City 
“at an expedient time” (p. 531). The defendants opened 
a similar restaurant in New York and deliberately appro¬ 
priated the plaintiff’s name in order to profit by its good 
will and reputation. It was their contention that “the 
plaintiff has no right to protection against the use of a 
trade-mark or trade name beyond the territory in which 
it operates” (p. 535). 

In rejecting this argument and granting a temporary 
injunction, the court pointed out that the case fell within 
the so-called exceptions to the Hanover and Rectaoms 
cases (discussed later) and held that “If the plaintiff as the 
result of its efforts has become well known in New York 
City, the facts may be shown at the trial” (p. 537). The 
court observed further that (p. 531): 

“* * * it may be suggested whether in these days of 
rapid and constant intercommunication between states 
and nations any narrow lines of demarcation should 
be established on one side of which should stand moral 
wrong with legal liability, and upon the other moral 
wrong with legal immunity.” 

See also, Brooks Bros. v. Brooks Clothing of California, 
60 F. Supp. 442; R. H. Macy & Co. v. Macy’s, Inc., 39 F. 2d 
186, (D.C., N,D., Okla., 1930); R. H. Macy & Co. v. Colorado 
Clothing Manufacturing Co., 68 F. 2d 690 (10 Cir. 1934); 
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R. H. Macy & Co. v. Macy’s Drug Store, 84 F. 2d 387 (3d 
Cir. 1936); Sweet Sixteen Co. v. Sweet “16” Shop, 15 F. 
2d 920 (8th Cir. 1926). 

And in Buckspan v. Hudson’s Bay Co., 22 F. 2d 721 (5 
Cir., 1927), the plaintiff obtained an injunction against a 
retailer of furs operating in Dallas, Texas, under a similar 
name. The evidence showed that the plaintiff had no place 
of business in the United States. 

Again, in The Governor & Co. v. Hudson Bay Fur Co., 33 
F. 2d 801 (D.C., Minn., 1928), the Hudson’s Bay Company 
was granted an injunction against a dealer in furs and 
blankets doing business under a similar name in Duluth, 
Minnesota. The Court there observed that (p. 802): 

“• # * The mere fact that in a particular place a 
plaintiff, which is a well and favorably known trading 
concern, does not actually have an established place of 
business, will not justify another in knowingly and in 
bad faith adopting the name of, and thereby holding 
himself out as, such plaintiff, or as connected there¬ 
with, and seek to profit by inducing the public to pur¬ 
chase his wares through the practice of such deception. 
A trading concern may have a well-earned and weU- 
established reputation in a place where it has no estab¬ 
lished business location.” (Italics ours) 

In White Tower System v. White Castle System, 90 F. 2d 
67 (6 Cir. 1937), both parties operated hamburger stands 
in Detroit, employing similar names and advertising 
slogans, and using similar structures designed like minia¬ 
ture castles. Although the “White Tower” was first to 
establish a place of business in Detroit, the trial court 
found that the White Castle’s “food products, trade name, 
slogan, and style of building were known in Detroit and to 
the purchasing public of that city before appellant located 
there, and that Detroit was at that time within the normal 
scope of expansion of appellee’s business, and that appellee 
then had substantial good will in that city.” This finding 
was based upon evidence that White Castle “advertised in 
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various newspapers, trade journals and over the radio, and 
also upon the testimony of residents of Detroit who had 
known of the White Castle lunchrooms prior to the opening 
of the White Tower stands.” 

In affirming the above finding, and the trial court’s in¬ 
junction against the WTnte Tower, the appellate court said: 

“* * * We cannot ignore the fact that appellee estab¬ 
lished its stands along arterial highways, with the 
result that the traveling public carried its reputation 
to far distant points, and by personal recommendation 
its good name became an asset in Detroit. Good will 
may be defined as the favorable consideration shown 
by the purchasing public to goods known to emanate 
from a particular source. While its existence may be 
shown by proof of actual successful operation, it may 
also be shown by proof of the reputation which arises 
from such operation. It may exist in territory where 
no business is done by the possessor of the good wHl.” 
(Italics ours) 

Likewise, in Stork Restaurant v. Marcus (D.C., Pa.), 36 
F. Supp. 90, and Stork Restaurant v. Sahati (C.C.A., 
Calif.), 166 F. 2d 348, the federal courts of widely separated 
jurisdictions granted injunctions against continued use of 
a restaurant trade name by a junior appropriator seeking 
to capitalize on the good-will built up by the rightful user 
in New York City. Mere geographical distance was deemed 
no bar to the granting of such injunctions, even though 
such distance, in the Sahati case, spanned the continent. 

In the light of the foregoing case it is no argument 
against plaintiff’s prior and proprietary claim to the trade 
name “Ruby Foo” to say that the plaintiff had not actually 
been operating a restaurant of her own in the Washington 
area. As has often been said, the area of protection is 
constantly expanding. 

The decisions reviewed above recognize the fact that 
“Modern progress in transportation and communication 
defies boundaries and renders static legal concepts obso¬ 
lete. • • • A newspaper with nation-wide circulation 
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spreads the fame of the mark by its advertisements. And 
to gourmets the world over, the name of a particular res¬ 
taurant may become internationally famous even without 
the aid of newspaper and radio.” Coilman, Unfair Com¬ 
petition and Trade Marks, Volume 2, page 992. 

In the instant case we have more than mere promotional 
activity on the part of the plaintiff in publicizing the trade 
name “Ruby Foo.” We have here a definite and specific 
property right to be protected; i.e., the corporation RUBY 
FOO PRODUCTS INC., which distributes Chinese food in 
cans on a national and international scale. This specific 
operating business of the plaintiff is most likely to be 
detrimentally affected by the order of the lower court 
herein directing the sale of the corporate assets of de¬ 
fendant’s Washington restaurant, including the trade name 
“Ruby Foo.” 


CONCLUSION. 

It is respectfully submitted that the decision of the lower 
court is erroneous and should be reversed and a hearing on 
the Motion under Rule 60(b) be directed. 

Respectfully submitted, 

Wabd B. McCarthy 
Investment Building 
Washington 5, D. C. 

Clarence P. Greer 
12 East 41st Street 
New York 17, N. Y. 

Of Counsel 
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et al., Appellees 
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REPLY BRIEF OF APPELLANT TO BRIEF OF 
JAMES C. TOOMEY. RECEIVER 


PRELIMINARY STATEMENT 

This reply brief of the Appellant to the brief of the Ap¬ 
pellee Receiver is filed without prejudice to her pending 
motion to strike the brief of the Appellee Receiver. 

ARGUMENT 
Point One 

The theory of the receiver is that it was incumbent upon 
the appellant to prove that the trade name, “Ruby Foo” 
had acquired a secondary meaning in the District of Co¬ 
lumbia at the hearing on November 7, 1953. 
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Paragraph 15 of the Complaint reads as follows: 

“That the defendants well knew and know that the 
name ‘ Ruby FooV or derivatives thereof, is a vain- 
able property right in plaintiff Florence A. Pike, that 
it has a national and international significance with 
Chinese foods and restaurants, that such name is and 
has been well known throughout the United States and 
foreign countries, and patrons from places throughout 
the world are guests in and at its restaurants and pur¬ 
chased food products sold under such name.” (App. 5) 

The allegations of secondary meaning of the trade name 
“Ruby Foo’s” are admitted by Paragraph 10 of the an¬ 
swer which reads as follows: 

“Answering paragraph 15 of the Complaint, defend¬ 
ants deny the allegation that Florence A. Pike has a 
property right in the name ‘Ruby Foo’s’ or deriva¬ 
tions thereof, but admit the remaining allegations of 
said Paragraph 15.” (Italics ours) (App. 32) 

Any allegation of a complaint which is not denied is to 
be taken as true without evidence or finding. (CCA 7,1939) 
National Candy Co. et al. v. Federal Trade Comm., 104 F. 
2d 999, cert, denied 60 S. Ct. 174, 308 U. S. 610, 84 L. Ed. 
510. 

Pleadings are used to bring a case to issue and should 
have full weight, and that which is admitted need not be 
proved. The Tranquebar, 11 Fed. 2d 651. 

Therefore, at the hearing on November 7, 1953 it was 
only incumbent upon the appellant to prove her ownership 
of the trade name “Ruby Foo’s” and her licensing agree¬ 
ment to the defendant corporation of July 31, 1942. The 
receiver having been appointed the issue of insolvency of 
the defendant corporation was established. 

Point Two 

Appellant in her brief has fully discussed the non-appli¬ 
cability of Food Fair v. Square Deal Market Co., 93 U. S. 
App. D. C. 7, 206 F. 2d 482, to the facts of the instant case. 
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The discussion of the receiver on page 8, of Hanover 
Star Milling Co. v. Metcalf, 240 TJ. S. 403, 60 L. ed. 713, 
36 S. Ct. 36, and its companion case, United Drug Company 
v. Theodore Rectanus Co., 248 U. S. 90, 63 L. ed. 141, 39 
S. Ct. 48, is misleading. These cases are so classical in the 
law of trademarks as to require no further discussion other 
than that already set forth in the Appellant’s brief. These 
cases hold that a trademark is not protected in a territory 
where it has not been previously used, or it is not known, 
and where the person using the mark is unaware of its prior 
use in another territory. If either of these facts are pres¬ 
ent, the senior user is entitled to an injunction. 

Respectfully submitted, 

Ward B. McCarthy 
1005 Investment Building 
Washington, D. C. 

Clarence P. Greer 
12 East 41st Street 
New York, New York 

Attorneys for Appellant 
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STATEMENT OF QUESTIONS PRESENTED 

1. Was appellant deprived of due process by inadequate 
notice of hearing and by her inability to prove that the 
acquisition of secondary meaning in Washington, D. C., 
of the name Ruby Foo? 

2. Did the appellant present evidence sufficient to prove 
ownership of the name through the acquisition of second¬ 
ary meaning and did the Trial Court consider the majority 
of this evidence! 
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IN THE 


United States Conrt of Appeals 

For the District of Columbia Circuit 


No. 12,124 


Florence A. Pike, Appellant, 

v. 

Ruby Foo’s Den, Inc., of Maryland, a Corporation, et al., 

Appellees. 


Appeal from the United States District Court 
lor the District of Columbia 


BRIEF FOR APPELLEE RECEIVER 


STATEMENT OF FACTS 

This is an appeal from an order setting out that the 
trade name “Ruby Foo’s” was an asset of the appellee 
corporation and as such, could be sold by the receiver 
with other assets of the corporation. 

The receiver in an Interim Report (App. 29), filed Oc¬ 
tober 1, 1953, reported to the court that certain prospec- 
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tive purchasers requested that the trade name should he 
included in any sale; that the name had been the subject 
of prior litigation but that the court had never ruled on 
the ownership. The receiver requested authority of the 
court to sell all assets of the corporation. On October 27, 
1953, the court so authorized the receiver and held that 
the name should be included among such assets (App. 33). 
The date set for the ratification of sale was November 10, 
1953 (App. 34). On November 7, 1953, pursuant to a 
motion to present testimony filed by appellant on Novem¬ 
ber 4, 1953 (App. 34), a hearing of such testimony was 
held. On November 10, 1953, the court filed a Memoran¬ 
dum Opinion (App. 36) again holding the name “Ruby 
Foo’s” was an asset of the corporation and could be sold. 

The theory of the receiver is that the trade name “Ruby 
Foo V* in the vicinity of Washington, D. C., belonged only 
to the appellee corporation. That the appellant, Florence 
A. Pike, at no time acquired ownership of such name in 
this area, since she never had conducted a business in this 
vicinity bearing such a name. That it was incumbent on 
the appellant to produce evidence that the trade name un¬ 
der which restaurants were operated by her in New York 
and Boston had acquired a secondary meaning in the Dis¬ 
trict of Columbia. 

ARGUMENT AND AUTHORITIES 
POINT I 

The question whether or not the requirements of due 
process were violated by inadequate notice of the hearing 
on the ownership of the trade name is fully answered by 
an examination of the record. 

The complaint was filed by the appellant on July 20, 
1953. In paragraph 14 (App. 4), the appellant alleges that 
she is the owner of the trade name “Ruby Foo’s” with 
derivatives thereof. In Paragraph 15 (App. 5) appellant 
alleges that the trade name is a valuable property right 
because of its national and international reputation. In 


3 


Paragraph 18 (App. 6 & 7) the appellant further states 
that one of the defendants repudiated appellant’s right to 
grant a license to use the trade name on the ground that 
the appellee corporation alone had the right to use the 
trade name in Washington, D. C. In the answer of the 
defendants, filed August 6, 1953, and the Amended Answer 
filed October 7, 1953 (App. 30), the appellees denied that 
appellant had a property right in the trade name (App. 32) 
and that the use of the name was licensed (App. 32). 

On October 14, 1953, the appellant filed an Opposition to 
Interim Report of Permanent Receiver setting out in para¬ 
graph one, “He (the Receiver) raises the question of the 
plaintiff’s right to the trade name ‘Ruby Foo’s’ On 
October 21, 1953, a hearing was held on the Interim Report 
of the Receiver during which the attorney for the appel¬ 
lant stated: “I am still in doubt as to what to tell my 
clients in New York on Your Honor’s ruling as to the 
question of the trade name. Does the receiver under this 
order sell it or not?” The Court: “Well, if you ask me 
for my opinion and want me to. determine it now, Sir, I 
would say that under the facts before me, I think the cor¬ 
poration has the right to sell the trade name. I was pur¬ 
posely attempting to avoid the determination, to leave 
that; but under all the facts as presented to me, it would 
seem to me that the trade name would go with the corpora¬ 
tion.” Appellees’ attorney, “Very well, Your Honor”. 
The Court, “So I will so hold, if you want me to, to that 
effect.” An order specifying that the trade name should 
be sold as an asset of the corporation was entered on Octo¬ 
ber 27, 1953 and on November 4, 1953 appellant moved to 
present testimony of ownership of the trade name. This 
hearing, consuming approximately four hours, was held 
on November 7, 1953, and four witnesses were presented 
by appellant. 

Therefore, according to the record, appellant knew on 
August 6, 1953, the date of the filing of the Answer, that 
the appellee corporation claimed ownership and right to 
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the use of the trade name in the District of Columbia. 
Appellant refers to the three-day period between the time 
that a hearing was ordered and the date of the hearing. If 
such were a fact, I would agree that the time allowed for 
the assembly of evidence would be insufficient. This is not 
correct according to the record. In the complaint, appel¬ 
lant claimed ownership of the trade name; claimed value 
because of its national reputation; alleged that appellees 
repudiated her ownership in contending that the appellee 
corporation alone owned the name in the District of Co¬ 
lumbia. Appellee corporation answered August 6, 1953 
putting ownership of the name at issue. Appellant should 
have known that the ownership was in question at least 
ninety days prior to November 7, 1953, and that she must 
have evidence prepared to support the claims set out in 
her complaint and to prove her ownership. 

Appellant lays great stress on the allegation that it was 
her understanding that the hearing set for November 7, 
1953 would concern only the licensing agreement of July 
31, 1942. (Page 8 of Brief for Appellant). The law is 
clear that a trade name or trade-mark cannot be assigned 
except in connection with transfer of the business and 
good will with which the mark has been used. Kidd v. 
Johnson, 100 U. S. 617; Mayer Fertilizer & Junk Co. v. 
Virginia-Carolina Co., 35 App. D. C. 425; Jackson Corset 
Co. v. Cohen, 38 App. D. C. 482; Adams Eat Stores v. 
Monroe Shirt Co., 143 F. (2d) 993. The case of E. I. Du 
Pont De Nemours £ Co. v. Celanese Corporation of 
America, 167 F. (2d) 484, modified this statement of the 
law and held the proper statement to be, “It is well settled 
that the owner of a trade-mark may license its use to 
another and others so long as such agreements are not 
merely naked license agreements.” Whichever theory of 
law the appellant followed, she should have known that to 
prove ownership of the trade name as against the appel¬ 
lee corporation, she had to prove that her name of “Ruby 
Foo”, as used in her New York and Boston businesses, had 


acquired a secondary meaning in the District of Columbia. 
The appellant had already claimed this in Paragraph 15 
(App. 5) of the Complaint. Her contention now is that 
she did not understand that she had to prove what she 
had alleged in her complaint. 

The last case cited by appellant under Point I of the 
Argument in the Brief best answers the charge that the 
requirements of due process were not met. Missouri ex rel . 
Eurwitz v. North , 271 U. S. 40, 42 “The due process clause 
does not guarantee to a citizen of a state any particular 
form or method of state procedure. Its requirements are 
satisfied if he has reasonable notice, and reasonable op¬ 
portunity to be heard and present his claim or defense, 
due regard being had to the nature of the proceedings and 
the character of the rights which may be affected by it.” 
Considering the entire record of this case, it is clear that 
the appellant had reasonable notice that there was con¬ 
troversy over the ownership of the trade name, which no¬ 
tice existed for approximately three months prior to the 
date of the hearing. Again, the record discloses that the 
appellant was afforded an ample opportunity to be heard. 

point n 

The majority of the proof that the trade name acquired 
secondary meaning suggested by appellant was considered 
by the Trial Court. The evidence enumerated does not 
tend to prove the all important point that the trade name 
“Ruby Foo’s” was known by people in Washington, D. C., 
as the trade name or mark of the appellant. 

a. The prior promotional activities of the appellant were 
substantially all considered by the court at the hearing of 
November 7, 1953: 

(1) Opened new restaurants in Florida, (contained in 
Paragraph 28 of the Complaint in Civil Action No. 16,941, 
which was admitted into evidence at the hearing); Rhode 
Island, (testified to, App. 97); and New York World’s 
Fair, (Testified to, App. 97). 



(2) Use of distinctive symbol, (testified to, App. 98). 

(3) Organized Ruby Foo’s Products, Inc., (testified to, 
App. 98, 99). 

(4) Executed other licensing agreements, (testified to, 
App. 96, 97). 

(5) Instituted legal actions, (testified to, App. 75, 76). 

None of the above listed activities on the part of the ap¬ 
pellant are proof that a secondary meaning for the name 
of her New York restaurant had been acquired in the Dis¬ 
trict of Columbia. No item of evidence shows that the 
trade name “Ruby Foo’s” had become known to residents 
of Washington, D. C. as the name of appellant’s business 
or enterprise. 

b. Appellees’ use of the trade name could not have been 
derived from the appellant. At the time that the al¬ 
leged agreement to license the use of the name was en¬ 
tered, July 31, 1942, the restaurant was still under con¬ 
struction (App. 81, 82). Obviously, at that time there 
was no trade name to license the use of, unless appel¬ 
lant had acquired a secondary meaning for the original 
Ruby Foo’s name in the District of Columbia, The 
earlier cases held strictly to the theory that no trade 
name could be transferred by license separated from the 
business and good will which it symbolized. American 
Steel Foundries v. Robertson, 269 U. S. 370; President 
Suspenders Co. v. Macwilliam, 238 F. 159; cert, denied, 243 
U. S. 636; Standard Brands v. Smidler, 151 F. (2d) 34; 
Ambrosia Chocolate Co. v. Ambrosia Cake Bakery, 165 F. 
(2d) 693; Browning King Co. of New York v. Browning 
King Co., 176 F. (2d) 105; Old Charter Distilling Co. v. 
Ooms, 73 F. Supp. 539; aff. 88 U. S. App. D. C. 73. In the 
case of E. I. Du Pont De Nemours <& Co. v. Celanese Cor¬ 
poration of America, 167 F. (2d) 484, the court broadened 
the ability to transfer a trade-mark by license. There the 
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sole criterion is whether or not the license is a mere naked 
license agreement. The agreement in that case provided, 
among other things, that the licensor had a right to inspect 
the product manufactured under his mark and refuse to 
allow the sale of it unless it met standards set up by him. 
In the present case, the licensing agreement by way of 
standards or control says only that the licensee shall serve 
good food and liquor and render good service. (App. 150). 
The grantor of the license retains no control over the prod¬ 
uct sold under her name. This is a mere naked licensing 
agreement which was executed on July 31, 1942 and appel¬ 
lee could have derived nothing from it. 

The fact that appellees in a prior court action mistakenly 
believed that they had derived their right to use the name 
from this appellant, does not endow this appellant with the 
power to give that which she does not have. In July, 1942, 
there was no Ruby Foo’s Restaurant in Washington, D. C. 
Appellant was unable to prove that at the time her New 
York restaurant, bearing name of Ruby Foo’s, had ac¬ 
quired a secondary meaning in this area. Hence, the ap¬ 
pellee corporation was free to use the name and its present 
reputation and good will has been established by its own 
efforts. 

c. Food Fair Stores v. Square Deal Market Co., 93 U. S. 
App. D. C. 7, is applicable to the instant situation. There 
the Trial Court found that the name of the appellant, Food 
Fair, had not acquired a secondary meaning in the District 
of Columbia. The method used by this appellant in at¬ 
tempting to acquire such a meaning was advertising 
through Baltimore newspapers and radio stations. He had 
stores in several cities along the Eastern Coast. Compare 
the evidence advanced by the present appellant to prove 
acquisition of a secondary meaning for the name Ruby 
Foo: The opening night of the restaurant in New York 
caused many members of the press and many notables to 
be present (App. 51); in 1936 we advertised throughout 
the country (App. 52); affidavits of three writers, none of 
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whom mention of writing of the Washington, D. C. restau¬ 
rant (App. 60 to 67). The corporation Ruby Foo’s Prod¬ 
ucts, Inc., has not had a broker in Maryland since 1949 
and the appellant could not remember who was the broker 
for Virginia (App. 104). In the above cited Food Fair 
Stores v. Square Deal Market Co., the court said, “The 
court further found that the words had acquired no 
secondary meaning denoting plaintiff in and around the 
District of Columbia. On this basis it held that the plain¬ 
tiff acquired no legal right with respect to the name in this 
area.” Viewing the evidence in the instant case, it is dif¬ 
ficult to see how her name acquired any secondary meaning 
denoting the New York Ruby Foo’s in and around the Dis¬ 
trict of Columbia. 

d. Citing Hanover Star Milling Co. v. Metcalf, 240 U. S. 
403, the appellant believes that the present case falls with¬ 
in a specified exception. This exception concerns the situ¬ 
ation where two parties are employing the same mark on 
goods of the same class but in separate markets, then the 
priority of appropriation is insignificant; except where it 
appears that the second adoptor has selected the mark to 
take advantage of the reputation of the first user or to 
curtail his trade. By example, if two restaurants in New 
York, bearing same name, in good faith, have conflict over 
ownership of name, then priority of appropriation of name 
gives priority of right. But where a restaurant in New 
York using a certain name, and a restaurant in California 
adopts, in good faith the same name, then the priority of 
appropriation has no bearing, unless secondary meaning 
has been acquired by one restaurant in the territory occu¬ 
pied by the other restaurant. I fail to see the application 
of this exception to the case before the court. The Hanover 
case held that the proper function of a mark is to identify 
the origin of the article to which it is affixed; that the 
courts will protect the valuable interest that a party has in 
the good will of his business and in the marks adopted to 
maintain it; that the right a man has to the continued en- 
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joyment of his trade reputation, his mark, grows out of 
use, not adoption; that since it is the trade or business, 
not the mark, that is to be protected, there are no bound¬ 
aries for a mark; that a mark extends to every market 
where a traders’ goods have become known and identified 
by his use of the mark; that the mark itself cannot travel 
to the markets where there is no article to wear the mark 
and no trader to offer the article. The present case could 
come under the law in the Hanover case if the appellant 
had been able to present evidence that her restaurant sys¬ 
tem, stemming out of New York, had placed the known 
Ruby Foo brand of good will and service on the Washing¬ 
ton market. 

In further support of this contention that appellant’s 
case falls within the exception set out in the Hanover case, 
Brooks Bros. v. Brooks Clothing of California, 60 F. Supp. 
442 is cited. Here the court said (452), “It is clear that 
in the minds of California customers, California tailors 
and dealers in clothing, the word ‘Brooks’ is identified with 
the business of the plaintiff.” Again, (454) “. . . and, 
that, in this field, the word ‘Brooks’ has acquired a second¬ 
ary meaning to the benefit of which the plaintiff alone is 
entitled, and in the protection of which, courts will aid.” 
Also, R. H. Macy <£ Co. v. Macy’s, Inc., 39 F. (2d) 186 is 
cited. The defendant relied on the Hanover case and the 
court distinguished (188) “Probably, the most significant 
difference in the facts in the instant case, and the cited 
cases, is that in the cases referred to the first and prior 
user had not extended his business into the locality where 
the subsequent user had created a good will for it.” Quot¬ 
ing from the Hanover case, “Into whatever markets the 
use of a trade-name has extended, or its meaning has be¬ 
come known, there will the manufacturer or trader whose 
trade is pirated by an infringing use be entitled to pro¬ 
tection and redress.” A similar distinction is made by the 
court in R. H. Macy & Co. v. Colorado Clothing Mfg. Co., 
68 F. (2d) 690, 692, “We cannot escape the conclusion 
that to the Macy Company’s customers in the states west 
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of the Mississippi River the name has come to have a 
secondary meaning.” The court then concludes that the 
defendant company had no right to use the name. Next 
cited by appellant is R. H. Macy & Co. v. Macy’s Drug 
Store, 84 F. (2d) 387, 388, but the court reached the same 
conclusion. “We think, however, that the word ‘Macy’s’ 
had acquired a secondary meaning and referred to the 
plaintiff’s business.” The rule established in the Hanover 
case is well stated in Sweet Sixteen Co. v. Sweet “16” 
Shop, 15 F. (2d) 290, 293, “Confessedly, the general rule 
is that, while the first appropriator and user on a trade¬ 
mark owns such mark and is entitled to protection by the 
courts in the use thereof, against subsequent users of the 
same class of goods, such protection will not be afforded 
as against a subsequent user and appropriator, who in 
good faith adopts and uses the mark in a territory into 
which the goods of the first appropriator have not pene¬ 
trated and have not been used or sold.” The court held 
that the plaintiff had acquired secondary meaning and 
granted the relief sought. The remaining cases cited by 
appellant follow the same rule. Because of the similarity 
of facts, I refer to the two Stork Club cases. In the case of 
Stork Restaurant v. Marcus, 36 F. Supp. 90, the junior 
appropriator opened a restaurant in Philadelphia, ninety 
miles removed from the site of plaintiff’s place of business. 
The court found as facts to sustain the acquisition of a 
secondary meaning by the plaintiff that the plaintiff had 
expended approximately Two Hundred Thousand ($200,- 
000.00) Dollars in advertising and promotional ventures, 
specifically including direct contact with Philadelphians; 
that the restaurant was referred to and written of in nu¬ 
merous publications with national circulation; that the 
restaurant was patronized by residents of Philadelphia; 
and that the restaurant is known to many Philadelphians 
who acquired such knowledge through the plaintiff’s adver¬ 
tising. In Stork Restaurant v. Sahati, 166 F. (2d) 348, the 
court on similar findings of fact, held that the plaintiff 
restaurant had acquired secondary meaning in San Fran- 
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cisco, California. These two cases point out the necessity- 
in the proof of acquisition of secondary meaning to show 
that the trade name of the originator was known by resi¬ 
dents of the foreign area as the name of such originator. 
Compare the facts found by the two courts last mentioned 
with the facts in the instant case. Was there one item of 
evidence offered as to the knowledge of local residents to 
the fact that the appellee was a branch of appellants New 
York business? There was certainly no showing of local 
visits to the first Ruby Foo’s. Nor was there any evi¬ 
dence that advertising by the New York concern ever 
reached any Washingtonian, nor that any resident ever 
learned of its existence through such source. 

The Trial Court found that the appellant was unable to 
sustain her contention of having acquired secondary mean¬ 
ing. Rule 52 (a) of the Federal Rules of Civil Procedure 
provides that the findings of such a court shall not be set 
aside unless clearly erroneous, and cautions as to the re¬ 
gard to be accorded this court’s greater opportunity to 
observe the witnesses and pass on their credibility. 

CONCLUSION 

The appellant was aware of the controversy over the 
ownership of the name on the date the complaint was filed; 
she was afforded a full hearing; these facts are borne out 
by the record before the court. The appellant has been 
unable to prove that a secondary meaning for the trade 
name has been acquired; the attempt to transfer by license 
was contra to the law controlling. 

It is respectfully submitted that there was no error 
committed by the Trial Court and that its judgment should 
be affirmed. 

Respectfully submitted, 

James C. Toomey, 

Appellee Receiver , 

910 Seventeenth Street, N. W., 
Washington 6, D. C. 
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In The 


UNITED STATES COURT OF APPEALS 
For the District of Columbia Circuit 

No. 12,124 

FLORENCE A. PIKE, Appellant, 

v. 

RUBY FOO’S DEN, INC., of Maryland, a corporation 

et al., Appellees 


Appeal from the United States District Court 
for the District of Columbia 

BRIEF FOR APPfi[LLEES 

COUNTERSTATEMENT OF THE CASE 
The statement of the case by the appellant covers the facts 
pertinent to the questions before the Court and does not require further 
elaboration by the appellees. 

SUMMARY OF ARGUMENT 

The appellees contend that the questions raised by the appellant 


are moot as far as its and their interests are concerned in that the 
appellees sought a sale of the business and the assets of Ruby Foo’s Den 




Inc., a Maryland Corporation. The lower court ordered a sale of the 
business and assets of the said corporation, which sale is not contested 


in this appeal. 

Further, the lower Court ordered the corporation’s business 
and its assets to be sold as a whole. ( Richmond Nervine Company v. 
Richmond, 159 U. S. 293, 300.) The Court further stated, "I read 


that memorandum so that all who are interested in the matter will know 
that there has been and may continue to be a contest as to whether or 




n ot the name ’Ruby Fo o’s’ is an asset of the Ruby Foo’s Den, Inc., 
corporation, a Maryland corporation. As has been indicated to you by 
what I read, I do hold it to be an asset and subject to sale; but I do feel 
it my duty to see that everybody knows that it is and has been the sub¬ 
ject of litigation. ” (Appendix for Appellant, Page 125.) 

That in view of the fact that the purchaser of the said business 
and assets bought them with full knowledge that the corporation’s 
business and assets were being sold as a whole and did buy them with 
this knowledge, the appellees contend that the sale is consummated. 
Whe ther the trade name remains the property of the purchaser or . 
appellant, Florence A. Pike, is of no concern to the appellees. 


ARGUMENT 

The issues in this case are reiterated and set out as follows: 
1. Whether the Court erred in ordering a sale of the trade 


name, ’’Ruby Foo. 


2. Whether the Court erred in ordering the trade name, ’’Ruby 
Foo,” subject to sale along with the other assets of the business, which 
was sold as a whole. 

The appellees, Ruby Foo’s Den, Inc., a Maryland corporation, 
had called a special meeting of the stockholders of Ruby Foo’s Den, 

Inc., a Maryland corporation, on the 20th day of July 1953, at two 
o’clock in the afternoon of that day for the purpose of considering the 
advisability of winding up the corporate affairs and undertakings due 
to its heavy debt burden and undercapitalization. That all stockholders 
of record were duly notified of the said meeting. That the appellants 
on the date set for the stockholders’ meeting filed the suit herein and 
caused a preliminary injunction to issue (Appendix for Appellant, Page 
2, 11 (3)). That during the said meeting an United States Marshall 
served the corporation with a copy of the preliminary injunction. 
Thereupon, the said meeting was recessed. Thereafter, the Court 
appointed a receiver, made the injunction permanent, and caused the 
receiver to sell the assets of the corporation. (Appendix for Appellant, 
Page 30). The order ratifying the sale was filed by the Court on 
November 12, 1953. (Appendix for Appellant, Page 38). That the 
appeal he rein rela tes solely to the use of the trade name and does not 
seek^an order of this Court to reverse the lower Court’s order ratifying 

——— - - - •V.-i-'.'.-sr.-.*—v—. ~v- ■•• • r • _ _ | 

the sale. (Brief for Appellant, ’’Questions Presented.”) 


R. »" , - . 
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CONCLUSION 

The appellees therefore submit to this Qourt that it and they 
have no request to make before this Court with respect to the questions 
presented by the appellants. 


Respectfully submitted, 

Manuel J. Davis 
Barr Building 
910 - 17th Street, N.W. 
Washington 6, D. C. 
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Fob the District of Columbia Circuit 


No. 12424 
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et aL, Appellees. 
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I 

PLEADINGS, DOCKET ENTRIES AND OTHER PAPERS 


115 Filed July 20,1953 

IX THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Civil Action No. 3296-*53 

Mrs. Florence A. Pike, 69 East 80th Street, New York 

City, N. Y. and 

Bernice Parks Sheets, 519 West Ashby, San Antonio, 

Texas, Plaintiffs 

vs. 

Ruby Foo’s Den, Inc. of Maryland, a corporation, 728 13th 
Street, N. W., Washington, D. C. and 

. • i* 

Jacob A. Pike, 728 13th Street, N. W., Washington, D. C. 

or 

1336 Missouri Avenue, N. W., Washington, D. C. 

and 

Anna Pike, 728 13th Street, N. W., Washington, D. C. 

or 

1336 Missouri Avenue, N. W., Washington, D. C. 

and * 

David L. Peisteb, 8 East 34th Street, New York, New York, 

Defendants 

> Complain! for Appointment of Receiver and Injunction 

1. This Court has jurisdiction because the amount in 
controversy is in excess of Three Thousand ($3,000.00) 
Dollars. 
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116 2. The plaintiff, Florence A. Pike, is a citizen of 

the United States, a resident of the City of New 
York, New York and the holder of at least 22% shares of 
stock or more in the defendant corporation, bnt is nnable 
to state with any certainty the exact number of shares that 
she holds by reason of the facts which will hereinafter 
be set out, and brings this action in her own right and to 
the use of the defendant corporation. 

3. Bernice Parks Shefts is a citizen of the United 
States and a resident of San Antonio, Texas and is a 
holder of 19 shares of stock or more in the defendant 
corporation, but she is unable to state with any certainty 
the exact number of shares she holds by reason of the 
facts which will be hereinafter set out, and brings this 
action in her own right and to the use of the defendant 
corporation. 

4. The defendant. Ruby Foo’s Den, Inc., of Maryland, 
is a corporation organized and doing business under the 
laws of the State of Maryland and conducting a business in 
the District of Columbia at 728 13th Street, N. W., and is 
sued in its own right and to its own use. 

5. The defendant, Jacob A. Pike, is a citizen of the 
United States, a resident of the District of Columbia and 
is sued in his own right and as President and Director of 
the defendant corporation. 

6. Ann a. Pike is a citizen of the United States, a resident 
of the District of Columbia and is sued in her own right 
and as Secretary and Director of the defendant cor¬ 
poration. 

7. David L. Peister is believed to be a citizen of the 
United States, a resident of New York City, New York 
and is sued in his own right and as an officer and director 
of the defendant corporation. 

8. That Ruby Foo’s Den, Inc. of Maryland is a corpora¬ 
tion with 100 shares of no par value capital stock, having 
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its principal place of business at 728 13th Street, N.W., 
Washington, D. C. 

9. That all of the shares of the capital stock of 
117 said corporation are now held by the plaintiffs and 
individual defendants or their nominees in amounts 
unknown to plaintiffs. 

10. That plaintiffs were shareholders at the time of the 
transaction hereinafter complained of. 

11. That Jacob A. Pike. Anna Pike, and David L. Peister, 
the individual defendants, have in their names the con¬ 
trolling shares of the capital stock of the defendant cor¬ 
poration; which, plaintiff, Florence A. Pike, denies that 
they own; David L. Peister has owned his stock since the 
said corporation was organized; that Jacob A. Pike and 
Anna Pike are man and wife and that the stock owned by 
Jacob A. Pike and Anna Pike and David Peister has been 
controlled and voted at all times as a single block since 
the annual meeting of, to-wit, 1949; that the plaintiff, 
Florence A. Pike, was an organizer of the defendant cor¬ 
poration and has held stock therein since its inception; 
that the plaintiff, Bernice Parks Shefts acquired her stock 
in, to-wit, 1945. 

12. That the plaintiff, Florence A. Pike, between the 
years 1942 to and including the annual meeting of, to-wit, 
1949 was an officer of the corporation holding the position 
of President and a Director. 

13. That the directors of said corporation are said Jacob 
A. Pike, Anna Pike, David L. Peister and the plaintiff, 
Florence A. Pike and that the officers of said corporation 
are the defendants: Jacob A. Pike, President and Treas¬ 
urer, Anna Pike, Secretary, and David L. Peister, Vice- 
President. 

14. That the plaintiff, Florence A. Pike, is the owner of 
the trade name “Ruby Foo’s”, with derivatives thereof, 
and by reason of such ownership she authorized the defend- 
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ant corporation in writing to use the name “Baby Foo’s 
Den” in the District of Columbia for the purpose of oper¬ 
ating a Chinese restaurant; that such license agree- 
118 ment, amongst other things compelled the defendant 
corporation to observe certain terms of the agree¬ 
ment, having to do with the quality food served in such 
restaurant and provided further that in an event of an 
insolvency or bankruptcy of the corporation, such license 
to use such name would cease and terminate. 

15. That the defendants well knew and know that the 
name “Ruby Foo’s” or derivatives thereof, is a valuable 
property right in plaintiff Florence A. Pike, that it has 
a national and international significance with Chinese 
foods and restaurants, that such name is and has been 
well known throughout United States and foreign coun¬ 
tries, and patrons from places throughout the world are 
guests in and at its restaurants and purchased food prod¬ 
ucts sold under such name. 

16. That the defendant, Jacob A. Pike, and his wife 
Anna Pike are respectively the brother-in-law and sister- 
in-law of the plaintiff Florence A. Pike, and the uncle and 
aunt of the plaintiff Bernice Parks Shefts; that the defend- 
and Jacob A. Pike was the brother of Joel Pike, deceased 
husband of Florence A. Pike; that the said Joel Pike died 
in June 1945. Prior to this date, however, the defendants 
Jacob A. Pike and Anna Pike ingratiated themselves with 
and gained the confidence of the plaintiff Florence A. Pike, 
the organizer of the defendant corporation; and sought 
and secured from such plaintiff the management supervi¬ 
sion and control of the defendant corporation; that such 
trust and confidence that the plaintiff Florence A. Pike 
placed and reposed in the defendants Pike prior to 1945 
was enormously magnified and augmented after Joel Pike’s 
death that year from which time of death, the defendant 
Jacob A. Pike became almost the alter ego of the plaintiff 
Florence A. Pike, handling and managing all her manifold 
affairs involving her varied interests, and became even 
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more than previously the sole guide, advisor, custodian 
and repository of all her financial matters and affairs, and 
handling the same in the most intimate and minute details 
independently of and without discussing the same 
119 and advising with the plaintiff Florence A. Pike 
and concerning them, and the defendant Jacob A. 
Pike having insinuated himself into Florence A. Pike’s 
confidence and such plaintiff having relied on her relation¬ 
ship with such defendant gave the defendant such faith 
and confidence and reposed such trust in him as permitted 
him to defraud her and to cause her the damage and 
injury of which she now complains although the said 
defendant, Jacob A. Pike, made no financial investment 
in the defendant corporation. 

17. That the said Jacob A. Pike insisted upon taking in 
his own name the stock of the corporation, which was in 
fact paid for by the said Florence A. Pike, so that he might 
better control the corporation, it being implicit and with 
the understanding that he was holding the said stock in 
trust for Florence A. Pike, the real owner thereof. That 
he has repudiated the said trust agreement, has refused 
to turn over the said stock and has insisted that he con¬ 
trols the corporation; that he has manipulated the officers 
thereof, with the result that Florence A. Pike is no longer 
President of said corporation. That he has never com¬ 
municated with the plaintiffs as stockholders concerning 
the financial affairs of the corporation except at the great 
trouble and inconvenience of their requesting such informa¬ 
tion, and that he has generally comported himself in the 
said business as if he were in fact the sole owner thereof. 

18. That as a consequence of the said assumption of 
control, and the plan of the defendants acting in concert 
to affect the property rights and the ruin of the defendant 
corporation the following occurred: 

That sometime in 1942 the defendant corporation oper¬ 
ating the restaurant in Washington, D. C. was granted a 
license to use the name “Ruby Foo” by the plaintiff, 
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120 Florence A. Pike. That thereafter the said Jacob 
A. Pike repudiated her right to grant the said license 
by insisting that he and the corporation alone had the 
right to nse the name “Ruby Foo” in Washington, D. C., 
all of which was in violation of the written agreement of 
the said Florence A. Pike and the said corporation, as a 
result of which a corporation licensed by Florence A. Pike 
to manufacture and sell food products throughout the world 
was hindered and prevented from selling same by reason 
of threat of suit against that corporation’s customers. 

19. That in furtherance of the repudiation and of the 
attempt by the said Jacob A. Pike to effect the ruination of 
the defendant corporation to his own profit and to the 
detriment of Florence A. Pike and Bernice Parks Shefts, 
plaintiffs allege: 

That sometime in 1945 a suit was instituted in the name 
of Florence A. Pike, Ruby Foo, an individual. Ruby Foo’s 
Den, a Massachusetts corporation, Ruby Foo’s Den, Inc., 
a New York corporation. Ruby Foo’s Products, Inc. a New 
York corporation and Ruby Foo’s Den, Inc., of Maryland 
against the operators of a restaurant in Canada who had 
usurped the name Ruby Foo. That said defendant cor¬ 
poration participated in that suit after many conferences 
had taken place between Jacob A. Pike as an officer of that 
corporation, the plaintiff, Florence A. Pike, as President 
of the corporation and various attorneys. Some of the 
fees which were accepted by the Canadian attorneys in 
that suit were paid for by the defendant corporation. That 
the defendant Jacob A. Pike well knew the importance of 
unity of interest in those plaintiffs for the purpose of 
prosecuting that suit, and nevertheless and despite the 
necessity for such unity, at sometime in 1949 he repudiated 
the suit, stating that it had been instituted without the 
consent or knowledge of the defendant corporation, and 
despite, counsel’s advice against such withdrawal and that 
such withdrawal would and might be in great jeopardy 
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to the Florence A. Pike and the other participating plain¬ 
tiffs in that snit. 

121 20. That on or about the 1st day of March 1949, 

the said Jacob A. Pike, Anna Pike and David L. 
Peister fraudulently and unlawfully entered into a con¬ 
spiracy together for the purpose of wrongfully and fraud¬ 
ulently depriving plaintiffs of their rights and interests 
as stockholders in said corporation and to fraudulently 
and unlawfully exploit said corporation and to convert 
its funds and assets to their own benefit. 

21. That in pursuant to said conspiracy, said named 
defendants on, to-wit, the 1st day of March 1949, removed 
the plaintiff, Florence A. Pike, as President of said defend¬ 
ant corporation. 

22. That at the election on, to-wit, the 1st day of March 
1949, as aforesaid, the said Jacob A. Pike, Anna Pike and 
David L. Peister, voted themselves into office as directors 
and officers and have to the present time had the exclusive 
management and control and operation of the said corpo¬ 
ration that although large profits have been made by said 
corporation in the past years, no dividends have been 
declared upon the stock of said corporation for nearly 
six years prior hereto; that in the manner aforesaid, pur¬ 
suant to said conspiracy, the profits of the business of said 
corporation have been dissipated by the said Jacob A. 
Pike, A mm. Pike and David L. Peister and appropriated 
to their own use. 

23. That the books of said corporation are in a con¬ 
fused and disorderly state and do not speak the truth 
as to the business and profits of the defendant corporation; 
that the plaintiffs are informed and believe and so state 
the fact to be that unless prevented by an appointment 
of a Receiver to take possession of the books and assets of 
said corporation pending final disposition of this cause, 
said defendants will, pursuant to said conspiracy, destroy, 
mutilate or alter the books of said corporation and secrete 
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the assets and will dissipate its funds and properties and 
that any demand, by plaintiffs upon defendants or any of 
them or upon said corporation at this time would be 
122 futile and of no avail. I 

24. Upon information and belief in furtherance of the 
conspiracy among the defendants and as evidence of the 
desire to effect the ruination of the plaintiffs varied vain- j 
able property rights in the name “Ruby Foo” the defend¬ 
ants have caused to be called a special meeting in Wash¬ 
ington, D. C. on July 20th 1953, at 2 o’clock in the after¬ 
noon of that day for the purpose of filing a voluntary 
petition in bankruptcy in behalf of the defendant corpora¬ 
tion, although there are no suits threatened or pending 
against such corporation nor any unsatisfied judgments 
against it, and although the defendant David L. Peister 
who is an officer, director, and stockholder of that corpora¬ 
tion owning at least 22*£ per cent of the corporate stock 

is now in Europe; and the date of his return is unknown 
and uncertain, but that it is nevertheless felt, and upon 
information, and belief, the plaintiffs alleged, that the 
defendants Pike have so manipulated the stock and affairs 
of the said corporation that they may nevertheless effect 
a dissolution of the corporation by filing a voluntary peti¬ 
tion in bankruptcy. 

25. That should such meeting be held and should such 
petition in bankruptcy be filed great and irreparable injury 
would be done the plaintiffs and defendant corporation, for 
which there is no adequate action at law. 

26. That though there is an agreement presently sub¬ 
sisting, dated May 22,1942, between Ruby Foo’s Den, Inc., 
of Maryland, and David L. Peister, J. Wiener, Virginia 
Dare, Florence A. Pike, Stanley C. Cohen, all of the original 
stockholders, evidenced to in Washington, D. C. on that 
date and representing all of the stock of the corporation, 
by which the stockholders and organizers of the defendant 
corporation agreed to vote as a unit on all corporate mat- 
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ters, including the election of officers and directors, and 
that all such voting should be unanimous and that 
123 any voting in the absence of a unanimous ballot 
should be null and void and of no effect It being 
further agreed that the Board of Directors who were 
parties to said agreement should take no action as such 
directors except that all of the signing parties should 
unanimously agree; all of the stock of the corporation 
then issued was so endorsed and marked subject to the 
terms of that agreement; the plaintiffs nevertheless feel 
that the defendants have destroyed such agreement or 
have manipulated the books and minutes of the corpora¬ 
tion in such a way as to destroy the effectiveness of such 
agreement. 

27. The plaintiffs are informed and therefore aver that 
the defendant Jacob A. Pike and the immediate members 
of his family have drawn salaries, dividends, gratuities 
and sums of all kinds from the defendant corporation with¬ 
out the knowledge and consent of the plaintiffs and that he 
has never accounted to the defendant corporation for such 
sums. 

28. That by reason of the premises, said corporation 
cannot, of its own motion and in its own name, institute a 
suit for relief herein prayed because said Jacob A. Pike, 
Anna Pike and David L. Peister purport to be controlling 
officers and directors and stockholders. 

29. That the plaintiffs are informed and believe and 
upon such information and belief state that the said Jacob 
A. Pike, Anna Pike and David L. Peister will, unless re¬ 
strained by order of this Court, enter into or attempt to 
enter into some contract for the disposition of the property 
or some portions thereof, of the defendant corporation or 
in some way secrete, transfer or encumber the property of 
the defendant corporation. 

30. That with the exception of the stockholders, officers, 
directors and one Molly Oliphant, the plaintiffs do not 


< 


11 


know the names and addresses of the creditors listed in 
the corporate defendant’s financial statement or balance 
sheets for the year 1952 and the first six months of 1953. 

124 31. That the plaintiffs have no adequate remedy 

at law. 

Whebefoke, the plaintiffs demand: 

1. That an accounting be had to ascertain the amounts 
of money improperly paid to said defendants and to each 
of them; to ascertain what other money was improperly 
and unlawfully expended by said defendants out of the 
funds of said corporation and to ascertain what property 
of plaintiffs and the defendant corporation said defendants 
have unlawfully disposed of, and appropriated to them¬ 
selves. 

2. That the defendants, Jacob A. Pike, Anna Pike and 
David L. Peister and each of them be decreed by order of 
this Court to pay to said corporation such sums of money 
and property as may upon such accounting be found to be 
due from them to said corporation and to said plaintiffs. 

3. That said Jacob A. Pike, Anna Pike and David L. 
Peister be temporarily and permanently enjoined from in 
any way conveying or attempting to convey and from trans¬ 
ferring, selling or encumbering all or any of the property 
and/or assets of said corporation and plaintiffs whether 
standing in the name of said corporation or held by or on 
behalf of said defendants, or either of them, but belonging 
to said corporation until further order of this Court. 

4. That by reason of the various matters herein com¬ 
plained of, that the individual defendants be removed as 
officers and directors of the defendant corporation. 

5. That because of the emergency of the situation which 
exists, the Court immediately appoint a Receiver forthwith 
to take charge of the property and affairs of the corporate 
defendant and operate its business, until further order of 
the Court, with power in the Receiver to appoint such 





persons familiar with the operation of Chinese restaurants 
to aid him in such Receivership. 

125 6. That because the individual defendants unless 

immediately restrained will commit acts which will 
cause immediate and irreparable injury, loss and damage 
to the plaintiffs and to the defendant corporation, those 
defendants, their agents, servants, employees and attorneys 
and all persons in active concert and participation with 
them be temporarily and permanently restrained from 
holding a stockholders meeting and/or a Board of Di¬ 
rectors meeting and from taking any action to cause the 
corporate defendant to be placed in voluntary or involun¬ 
tary bankruptcy, or to grant preference to any creditor or 
to sell, transfer or convey any assets of the defendant 
corporation, and to do any other thing of any nature what¬ 
soever to the detriment or injury or adversely affecting 
the interest of the plaintiffs and defendant corporation. 

7. For such other and further relief as to the Court may 
seem just and proper. 

Bubton, Heppelfingeb, McCarthy and Kendbick 

By Ward B. McCarthy 
i Ward B. McCarthy 

Attorneys for Plaintiff 
Investment Building, 
Washington 5, D. C. 
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BALANCE SHEET 
AS OF DECEMBER 31, 1952 


$ 299.65 

3,379.36 
9.75 
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ASSETS: 

Current Assets:— 

Cash 

Inventories 
Account Receivable 

Total Current Assets 

Other Assets:— 

Cash Deposits 
Treasury Stock 

Total Other Assets 


Deferred Expenses:— 
Insurance Unexpired 
Liquor License Unexpired 
Interest Prepaid 

Total Deferred Expenses 


Fixed Assets:— 
Organization Expense 




i 


Leasehold 

Fi xtur e s & Equipment 
Crockery to Silverware 

Total 

Less: Res. for Deprec. 

Total Fixed Assets 
Deficit:— 

Total Assets 

LIABILITIES A CAPITAL: 
Current Liabilities:— 


Bank Overdraft 
Accounts Payable 
Notes Payable 
Other Liabilities 
Accrued Payroll 
Sales Tax 
Withholding Tax 

Total Current Liab. 

Owed to Stockholders:— 

B. Parks, Loan 
F. A. Pike, Loan 
D. L. Peister, Loan 
F. A. Pike, Salary 
Anna Pike, Salary 
J. Pike, Salary 
D. L. Peister, Salary 

Total Owed Stockholders 


$ 3,688.76 


700.00 

4,500.00 


5,200.00 


1,246.98 

68.75 

133.60 


1,449.33 


236.80 

27,208.13 

40,359.67 

2,500.00 


70,304.60 

56,912.87 


13,391.73 

157415J8 


$ 3,740.07 
29,511.99 
5,810.79 
5.18 
356.74 
230.40 
1,480.95 


$ 41,136.12 


800.00 

31,811.21 

18,600.00 

8,643.38 

16450.00 

18,404.55 

6,550.00 


100,959.14 



♦180,845.20 



17,500.00 


Owed Others:— 
Mollie C. Oliphant 


Reserves:— 

Res. for Water Charges 
Res. for Pers. Prop. Tax 
Res. for Payroll Taxes 

Res. for Rent Deposit 

26L05 

188.00 

725.89 

575.00 


■ 

Total Reserves 


1,749.94 


Capital:— 

Capital Stock 

Capital Surplus 

15,000.00 

4,500.00 



1 Total Capital 


19,500.00 


Total Liabilities & Capital 


$180,845.20 


Approved J. Pike Pres. 


128 BUBY FOOB DEN, INC. OP MARYLAND 

GROSS PROFIT ON SALES 
YEAR 1952 



Food 

Beverages 

Total 

SALES: 

j 

COST OF SALES: 

$207,632.41 

(100%) 

$26,095.13 

(100%) 

$233,727.54 

(100%) 

Purchases:— 




Inventories 1/1/52 
Purchases 

1,705.70 

108,236.33 

1,840.81 

7,953.05 

3,546.51 

116,189.38 

Total Purchases 

Less: Invent. 12/31/52 

109,942.03 

1,670.69 

9,793.86 

1,328.67 

119,735.89 

2,999.36 

Cost of Sales 

Gross Profit on Sales 

108,271.34 

(52.3%) 

99,361.07 

(47.7%) 

8,465.19 

(32.4%) 

17,629.94 

(67.6%) 

116,736.53 

(50%) 

116,991.01 

(50%) 


OPERATING STATEMENT 
YEAR 1952 


GROSS PROFIT ON SALES 
Expenses:— 

Wages 

Rent 

Telephone 

Advertising 

Gas 

Electricity 
Fuel Oil 
Laundry 
Insurance 

Liquor License Expense 
Payroll Taxes 
Mica. Taxes 
Water 


$116,991.01 


$69,196.66 

9,967.14 

1,082.26 

5,398.32 

1,557.12 

3,222.42 

2,001.78 

8,833.26 

2,032.02 

825.00 

1,472.24 

543.01 

355.37 
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Crockery A Silver Exp. 

2,007.70 

General Expenses 

2,040.54 

Supplies 

5,09936 

Repairs A Maint. 

2/221.45 

Mnaie 

451.68 

Legal 

475.00 

Interest 

23934 

Robbery Loss 

Total Expenses 

Loss 

Phis Other Income 

22730 

Checkroom 

1,407.65 

Sales Tax 

264.70 

Cashier Errors 

Loss 

Leas: Officers Salaries 

Loss 

57.06 


Less: Depreciation 


Net Loss for Tear 
Deficit 12/31/51 

Deficit 12/31/52 

Approved J. Pike Pres. 


129 BUBY POO’S DEN, INC. OP MARYLAND 

BALANCE SHEET 
AS OF JUNE 30, 1953 

ASSETS: 

Current Assets:— 


Cash 

Inventories 
Account Receivable 

Total Current Assets 

Other Assets:— 

Cash Deposits 
Treasury Stock 

Deferred Expenses:— 
Insurance Unexpired 
Liquor License Unexpired 
Interest Prepaid 

Total Deferred Expenses 

fixed Assets:— 

Organisation Expense 
Leasehold 

Fixtures A Equipment 
Crockery A Silverware 


$ 928.31 

2,805.78 
41.68 


$ 3,775.77 


700.00 

4/500.00 5,200.00 


484.72 

481.25 

93.46 


1,059.43 


236.80 

27,208.13 

40,359.67 

2/500.00 


119/249.67 


2,258.66 


1,729.41 


529.25 

5,200.00 


5,729.25 

2,632.92 


8,362.17 

148,75331 


157,115.38 


Total 


70,304.60 
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Less: Depreciation 58,262.87 


Total Fixed Assets 
Deficit:— 


12,041.73 

165,363.82 


Total Assets 


187,440.75 


LIABILITIES ft CAPITAL: 

Current Liabilities:— 

«Accounts Payable 37,278J57 

Unpaid Bent 1,805.26 

Notes Payable 4,891.59 

Accrued Payroll 1,031.38 

Sales Tax 883.83 

Payroll Taxes 737.11 

Withholding Tax 1,569.60 

Personal Prope r ty Tax 447.42 

Est. Water Charges 145.19 

Bent Deposit by Sub-Lessee 1,041.66 
Hamilton Credit Deposit 100.00 


Total Current Liabilities 

Owed to Stockholders:— 

B. Parks, Loan 
F. A. Pike, Loan 
D. L. Peister, Loan 
F. A. Pike, Salary 
A. Pike, Salary 
J. Pike, Salary 
D. L. Peister, Salary 


49,931.61 


800.00 

31,81L21 

18,600.00 

8,643.38 

16,150.00 

17,954^5 

6,550.00 


100/509.14 


i Total Owed to Stockholders 


130 BUBY POO’S DEN, INC. OF MABYLAND 

GBOSS PBOFIT ON SALES 
SIX MONTHS ENDING JUNE 30, 1953 



Food 

Beverages 

Total 

SALES: 

$ 98,677.62 

$12,044.33 

$110,721.85 

COST OF SALES: 

Purchases:— 

(100%) 

(100%) 

(100%) 

Inventories 1/1/53 

1,670.69 

1,328.67 

2,999.36 

Purchases 

52,716.44 

4^36.91 

56,953^5 

Total 

54,387.13 

5/565.58 

59,952.71 

Less: Inventories 6/30/53 

1,515.17 

1,290.61 

2,805.78 

Cost of Sales 

52,87L96 

4,274.97 

57,146.93 


(53.6%) 

(35.4%) 

(51.6%) 

Gross Profit on Sales 

45,805.66 

7,769.36 

53/575.02 


(46.4%) 

(64.6%) 

(48.4%) 
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OPERATING STATEMENT 
SIX MONTHS ENDING JUNE 30, 1953 


GROSS PROFIT ON SALES 
Expenses:— 

Wages 

Rent 

Telephone 

Advertising 

Gas 

Electricity 

Fuel 

Laundry 

Insurance 

Liquor Lie. Expired 
Payroll Taxes 
Mine. Taxes 
Water 

Crockery ft Silverware 
Music 

Freight ft Delivery 

Mis. Expenses 

Printing 

Legal 

Supplies 

Repairs ft Maint. 

Interest 

Executive Dinner Discount 
Total Expenses 

Loss 

Plus Other Income 

Loss 

Less Officers Salaries 

Loss 

Less Depredation 

Net Loss for Period 
Deficit 12/31/52 

Deficit 6/30/53 


$ 53/575.02 


$33,819.70 

4,883.69 

550.62 

2/L29.40 

893.32 

1,41239 

1,388.44 

3,899.67 

1,050.00 

41230 

72031 

289.42 

240.00 

64L11 

225.84 

1/550.01 

40638 

67738 

200.00 

2^8237 

90931 

14839 

26.72 


58,765.57 

549035 

89231 

4398.44 
2,600.00 

6398.44 
1350.00 

8348.44 
15741538 

165363.82 


Owed to Others:—MoUie Oliphant 


CAPITAL:— 

Capital Stock 
Capital Surplus 

Total Ckpital 


15,000.00 

4/500.00 


17300.00 


19300.00 


Total Capital ft Liabilities 

s 

* May vary slightly when all statements are received. 


$187,440.75 
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137 Filed July 28,1953 

Affidavit 

X, Jacob Pike, being first duly sworn on oath, depose and 
say that I am President and a Director of Enby Foo’s den, 
Ino, a Maryland corporation, doing business at 728 13th 
Street, N. W., Washington, D. C.; that said corporation 
was incorporated on November 24, 1941, in the State of 
Maryland; that the original incorporators were Max L. 
Berman, David L. Caplan, and Lena Berman, and that the 
members of the Board of Directors were Ruby Foo, 
Virginia Dare, Florence A. Pike, and David L. Peister. 

That in 1941, prior to the actual incorporation of the 
Company, my brother, Joel Pike, located a building for use 
as a restaurant and asked me to obtain the lease in my 
name which was done with the privilege of subletting to 
a corporation to be formed called Ruby Foo’s Den. At 
that time, I was told that Ruby Foo, George Dare, her 
brother, and Joel Pike, my brother, were organizing a 
restaurant in Washington. They were putting up $10,000 
in cash, each to advance one-third of that sum; however, 
Ruby Foo and George Dare temporarily between them were 
to advance for Joel Pike the investment required of him. 
Subsequent to the incorporation, but prior to the first 
meeting of the incorporators, Ruby Foo sold her interest 
to David L. Peister and Jack Wiener for $3,000. The 
! stock for George Dare and the stock for Joel Pike 

138 was to be placed in the names of their respective 
wives, namely, Virginia Dare and Florence A. Pike. 

I was then asked by Joel Pike and Jack Wiener to set up 
a system of accounts for the construction of the restaurant 
and periodically to report to Jack Wiener the expenditures 
and receipts. The actual stockholders which I recorded 
on the books as of March, 1942, were Florence A. Pike, 
Virginia Dare, David L. Peister, and Jack Wiener, all 
of whom were recorded as having 22% shares each and 
Stanley Cohen, who was recorded as having 10 shares. 
Each of the investors who held 22% shares paid $3,750 


for them; Stanley Cohen paid $4^00 for his ten shares. 
David L. Peister and Jack Wiener advanced the $3,750 
due from Florence Pike, the nominee of Joel Pike. There 
was a written agreement between Peister, Wiener and 
Florence Pike with respect to the repayment of that 
money. At no time while I kept the records of the cor¬ 
poration did I see any agreement with anybody with re¬ 
spect to the nse of the name Bnby Foo. 

On March 5, 1943, I entered into an agreement with 
Stanley Cohen to purchase his ten shares of stock for 
$4,500. I paid $2^00 of my own funds, and borrowed $2,000 
from Jack Wiener for which I have the note and the can¬ 
celled checks. This stock was issued in my name. 

In April of 1943,1 entered into an agreement with Jack 
Wiener to purchase his 22% shares of stock for $13,176.72, 
12% shares on my own behalf, and 10 shares on behalf of 
my brother Joel. However, at the request of Joel Pike, 
all of the stock was to be issued in my name. The sum of 
$6,000 was paid in cash and the balance of $7,176.72 was 
paid by promissory note secured by the said stock and 
was paid off in monthly installments. Of the $6,000, $3,725 
was my own money, $2,275 belonged to my brother Joel, 
and the balance of $7,176.72 was paid by me out of my 
own funds and my brother reimbursed me at various times 
for his share. After my brother’s death, Florence Pike 
paid me the share of the payment owing by my brother. 
The note was paid off on April 14, 1945. Of the 12% 
shares which I acquired, 5 shares were placed in my wife’s 
name. 

139 In early August of 1943, my brother Joel Pike, 
Robert M. Wong and I purchased 22% shares from 
George and Virginia Dare for the sum of $13,500, of which 
stock 8% shares were in my own behalf; 9 shares in behalf 
of my brother Joel, and 5 shares in behalf of Robert M. 
Wong. Joel requested that his stock be issued in my name. 
For my 8% shares, I paid $5,100 of my own money. 

In June of 1944 my brother Joel died. I then reminded 
his widow that I had in my name 19 shares of stock be- 
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longing to Joel and reqnested her decision as to the dis¬ 
posal of the stock. She reqnested me to continne to keep 
it in my name. In November of 1945, I urged my sister- 
in-law Florence A. Pike to permit me to transfer the 19 
shares of stock which had been purchased for my brother 
to her name because of the uncertainties of human life. 
She requested instead that I transfer it to her daughter 
Bernice Parks, which was done. Thereafter, I held in my 
name no stock belonging either to my brother Joel or to 
my sister-in-law Florence Pike. 

Upon the death of my brother Joel, Florence asked me 
to assist her in supervising her various financial interests. 
A verbal agreement was made between us to the effect 
that we would share equally in any new enterprise organ¬ 
ized by us working in cooperation. I attended the opening 
of the safe deposit box for my brother’s estate. There 
was found in the box $14,000 in cash, and either one or two 
United States Savings Bonds in the amount of $1,000 in 
the name of Florence Pike. Present at this opening were 
representatives of the State Government, the Federal Gov¬ 
ernment, the Chemical Bank and Trust Company where 
the vault was located, and Florence Pike’s attorney, Sam¬ 
uel Oliphant. At that time, Florence Pike had a small 
checking account with the Com Exchange Bank at 65th 
Street and Broadway, and had no other funds in any bank 
account or safe deposit vault. 

Florence Pike was appointed Administratrix of the estate 
of Joel Pike. Thereafter, the vault was transferred to 
her name and my signature was added, allowing me access 
to it. Within a few months, another vault was 
140 opened in the Com Exchange Bank at Columbus 
Avenue and 72nd Street. It was taken out in my 
name with Florence Pike’s signature also on the card. 
This latter vault was continuously used thereafter for 
depositing her funds. She asked me to spend at least 
three days a week in New York and to check the New York 
restaurant to see that she was receiving her proper share 
of the funds as she did not desire to visit the restaurant 
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under any circumstances, as it had too many harsh memo¬ 
ries for her. Each week or two or three weeks, I checked 
the envelope which was given to me by the bookkeeper and 
it contained a notation on it of the various monies placed 
therein for Florence Pike, together with any withdrawal 
slips for monies removed from that envelope at the order 
of Florence Pike. I checked the money and the with¬ 
drawals and consulted with Florence Pike over the accu¬ 
racy of both and then at her request placed such funds 
as she directed in her safe deposit vault. This continued 
to the end of 1947. Everything that I did in Florence 
Pike’s behalf was done after consultation with her, and 
with her consent and direction. 

In January of 1945, at Florence Pike’s request, I visited 
Ruby Foo in Boston, and upon instructions of Florence 
Pike, lent Ruby Foo $5,000. In February of 1945, Florence 
Pike agreed to lend Ruby Foo some monies. At Florence 
Pike’s direction, I took $30,000 in cash out of her vault and 
accompanied her and her attorney Saul Goldman to Boston. 
In the office of Nathan Fink, a mortgage was made out 
between Ruby Foo and Saul Goldman. Since Florence Pike 
did not want Ruby Foo to know that it was her monies, 
she told Ruby Foo that she had arranged for a loan from 
one of Saul Goldman’s clients who did not wish to be 
named. A mortgage was made out for $34,000, of which 
$4,000 was interest. Notes were made out for payments 
at the rate of $523.07 per week and to further carry out 
the illusion, Florence Pike endorsed those notes. Payments 
then were made by Ruby Foo to Saul Goldman who turned 
the checks over to Florence Pike. 

At the end of 1945 and the beginning of 1946, several 
trips were made to Canada by Florence Pike, her attorney, 
Samuel Oliphant, and me, for the purpose of investigating 
and taking action on the use of the name Ruby Foo 
141 by a Canadian Restaurant Company. All of the 
legal fees and travel expenses in connection with 
these various trips were paid for by the Ruby Foo’s Den, 
Inc. Washington restaurant at the direction of Florence 


Pike. Sometime in 1946, after complaining about the 
Washington restaurant making all of these payments, the 
New York restaurant advanced $1,000 toward these ex¬ 
penses and after consultation between Florence Pike and 
Louis Wiener of the New York restaurant, the New York 
restaurant reimbursed the Washington restaurant for one- 
half of the expenditures to that date. David Peister, a 
substantial stockholder in both the Washington and New 
York restaurants, objected to the spending of monies in 
these law suits in Canada. The Board of Directors of 
the Washington restaurant never approved of spending 
money to prosecute this law suit in Canada, and objected to 
it. In 1949, the Board of Directors voted to withdraw 
from the suit and it was on this action taken by the Board 
of Directors that I advised counsel in Canada to withdraw 
Ruby Foo’s Den, Inc., a Maryland corporation, as a party 
to these suits. 

In the year of 1946, Florence Pike and I visited the 
cities of Philadelphia and Detroit for the purpose of 
looking over the two cities and to determine whether we 
should open Ruby Foo restaurants in either or both cities. 
Florence Pike, after consulting with me, decided not to 
open a Ruby Foo’s restaurant in either city. 

In 1946, Florence Pike and I purchased three shipments 
of rice from the El Campo Rice Milling Company of Texas, 
the Seago Callender Rice Company, and the Imperial Rice 
Milling Company, for the total sum of $32,910 for which 
the, monies were supplied by Florence Pike. The rice 
was purchased in my name and stored in my name. The 
rice was sold by us and one-half of the profits belonged 
to me. I paid all the storage charges and express charges 
out of my own funds. As the rice was sold the money 
was turned over to Florence Pike. My share of the profit 
in the transaction came from the rice which was sold to 
the Washington restaurant and was payable to me when 
and at such time as the Washington restaurant paid for 
the rice and money advanced by me. 
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In the year of 1947, Florence Pike purchased a canning 
plant and called upon me to come to New York City to 
help her. Thereafter, disagreements arose between 
142 the two of ns and I left in August of 1948. Prior 
to my leaving and during the period of time that I 
was with the canning corporation, I drew the sum of 
approximately $4,000 at the direction of Florence Pike 
as an advance against monies due and owing to me for 
services rendered. 

I left the canning plant operation in New York because 
of the fact that Florence Pike repudiated her agreement 
with me whereby she promised to give me 50% in any new 
venture we went into. When we discussed this matter, she 
offered me 5 shares of stock and agreed to lend me a sum 
of money to buy an additional 5 shares. 

At no time did my wife Anna Pike, David L. Peister 
and I enter into any agreements to deprive Florence Pike 
and her daughter of any of the assets or funds of the 
restaurant. As a matter of fact, since 1949 I have been 
issuing regular financial statements to the stockholders 
and Florence Pike has not as much as attended any one 
of those stockholders meetings. That I know as a matter 
of fact that financial statements for every year prior to 
1949 have been delivered to Florence Pike and discussed 
with her by me. 

In the early years of the corporation’s existence, it 
showed a slight profit but it never declared a dividend. 
Thereafter, the corporation never showed a profit but 
might have done so had the corporation not been forced 
to open a night club at the insistence of Florence Pike. 
This venture cost the corporation in excess of $50,000 and 
I personally made a trip to New York City in December 
of 1946 and pleaded with Florence Pike to close the night 
club which the corporation was operating. She gave me 
her consent and I caused the night club operation to close 
down. 

At this very time, due to the serious financial condition 
of the corporation, Florence Pike lent the corporation the 
sum of $17,500 in the name of Mollie Oliphant. 
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The corporate books have been kept by me and I have at 
all times kept them in an orderly manner. That as an 
accountant I can verify to the truth of the entries in all 
of the corporate books. Prior to the year of 1948, the 
corporation hired the services of a bookkeeper by the 
name of Billeen Langston who made the regular book 
entries and I made the closing entries. 

143 The corporation has been called upon during the 
course of the past several weeks to meet the pay¬ 
ment of a number of large debts and obligations—for two 
months’ rent on the restaurant building and on the park¬ 
ing lot; approximately $1,100 in sales and personal prop¬ 
erly taxes to the District Government; and approximately 
$2,100 withholding and social security taxes. Realizing the 
seriousness of the company’s financial condition, I at¬ 
tempted to secure the attendance of Florence Pike at a 
special meeting of the Board of Directors at an early 
date, and asked that she waive the requirements with 
respect to notice. I was advised by her counsel through 
the corporation’s counsel to supply Florence Pike with 
a six months’ operating statement and after receipt of 
the same, she would determine whether she would attend 
this meeting without notice. I immediately prepared a 
six months’ statement and had it delivered to her attorney. 
Thereafter, I was advised that she would not waive notice. 
I then asked Florence Pike through her attorney to attend 
a stockholders meeting without notice on the following 
Tuesday. She refused to waive notice. 

I, therefore, in compliance with the corporate by-laws, 
directed the corporate secretary to send each stockholder 
a notice of special stockholders meeting on July 20, 1953, 
for the purpose of considering the filing of a voluntary 
petition in bankruptcy. That I would never consider 
placing this corporation in bankruptcy if there were any 
means of keeping it as a going business. This is impossible 
to do unless new capital is placed in the business. 

That the stockholders voting agreement referred to in 
the complaint in this case dated May 22, 1942, was never 
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made a condition to the stock in the corporation which I 
purchased. The stockholders agreement was voided by 
the stockholders themselves as of the time that I received 
my stock in the corporation. On August 9,1943, an attempt 
was made at a stockholders meeting to put through a new 
stockholders voting agreement but this agreement was 
rejected by the stockholders. 

That neither I nor any member of my family has ever 
received any monies from this corporation other than 
salaries or the return of monies advanced by me 
144 to the corporation, and deny ever having received 
any gratuities, dividends, or any monies without the 
knowledge and consent of Florence Pike. 

That from August 9, 1943, to March 1, 1949, Florence 
Pike was President and Director of this corporation. Anna 
Pike and I were officers and directors. I was at times 
Treasurer and at times First Vice President and Treasurer 
during this time. Anna Pike was Secretary throughout 
this entire period, and also a director. 

On March 1,1949,1 was elected President and Director. 
Florence Pike was elected First Vice President and Di¬ 
rector. David Peister was elected Second Vice President, 
Treasurer and Director. Anna Pike was elected Secretary 
and Director. That on April 4, 1949, Florence Pike ad¬ 
vised the corporation by letter that she refused to serve 
as Vice President and Director of the Corporation. Her 
resignation was accepted. For the years 1951, ’52 and ’53, 
Florence Pike was and has been elected a Director of the 
corporation but has never attended any of its regular or 
special meetings although notice of the meetings in com¬ 
pliance with the by-laws was always sent to her. 

Since 1949 Florence Pike has consistently refused to 
cooperate with the corporation and its officers and on vari¬ 
ous occasions has sent attorneys and other persons to the 
corporate meetings with her proxy but has consistently 
refused to attend herself. 


Jacob Pike 


iSubscribed and sworn to before me this 28th day of 
July, 1953. 

Harry M. Hull, Clerk 

i By Doris C. Meice, Deputy Clerk 

(Seal) 


154 Filed Oct. 1,1953 

Interim Report of Permanent Receiver 

The Interim Report of James C. Toomey, permanent 
receiver for Ruby Foo’s Den, Inc., of Maryland, a corpora¬ 
tion, respectfully shows to the Court as follows: 

1. This permanent receiver was appointed as temporary 
receiver on July 20, 1953 to take immediate possession of 
all property of said corporation and to hold and manage 
the affairs of said corporation until further order of the 
Court That the said temporary receiver was appointed 
permanent receiver on July 28, 1953 and did give a bond 
in the amount of $10,000.00 with the National Surety Cor¬ 
poration. Following said appointments this receiver did 
have inventory taken, which inventory showed that as of 
July 31, 1953, there was food on hand in the amount of 
$1,184.73 and liquor of the value of $1,097.43, or a total of 
food and liquor in the amount of $2,282.16. In addition, 
there was cash on hand in the amount of $39.21 in a petty 
cash fund and a balance of $15.52 on deposit in a checking 
account in the name of Ruby Foo’s Den, Inc., in the Second 
National Bank of Washington, D. C. There are utility 
deposits with the Washington Gas Light Company and 
Potomac Electric Power Company totaling $700.00. There 
were assets in the form of fixtures, restaurant equipment, 
leasehold improvements, crockery and silverware in the 
total amount of approximately $11,129.93. 

155 2. By way of liabilities as of July 20, 1953, there 
were current unpaid bills to suppliers, public utili¬ 
ties, United States and District of Columbia taxes in the 
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amount of $50,583.27. There was owed to stockholders 
by way of loans and unpaid salaries the amount of $100,- 
509.14. There was also owed to one Mollie G. Oliphant 
an amount of $17,500.00 which this receiver understands 
was in the nature of a loan to the corporation. 

3. From the date Jnly 20, 1953 to the date September 
26,1953 there was a total gross profit of $16,322.19. Dur¬ 
ing the same period there were total expenses in the amount 
of $18,433.04. Slight additional miscellaneous income has 
come in since the date of this accounting, together with 
slight additional expenses which were incurred with the 
net result of a loss of approximately $1,723.72 during said 
period. It should be borne in mind that according to 
experts in the field of restaurant management, the least 
profitable months in said business in Washington, D. C. 
are the months of July, August and September. 

4. This permanent receiver held approximately four 
meetings with the general creditors and either the prin¬ 
cipals in this action, Mrs. Florence A. Pike, plaintiff, and 
Jacob A. Pike, defendant, or their attorneys. The pur¬ 
pose of the first of these meetings was to attempt to get 
the contesting parties to settle their differences with the 
hope that the business could be run on a profitable basis 
and thereby pay off the general creditors. During the 
interim period, this permanent receiver did hire William 
Yee to act as manager of said business. The said Mr. 
Yee formerly had been the head waiter of said business. 
On September 22, 1953, at the last of the above-mentioned 
meetings, it was decided that any hope of reconciliation 

between the contesting parties, and a settlement of 
156 the present litigation had vanished. This permanent 

receiver notified all parties present that he intended 
to file this Interim Report by October 1, 1953; that it was 
his conclusion that to prote<Jt the creditors, the business 
must be sold as a going business at the highest price re¬ 
ceived; that this permanent receiver would receive all 
offers for the purchase of said business between that date 
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and the date of September 30, with the view toward inform¬ 
ing the Court of such bids and requesting of the Court 
authorization to sell said business. With this conclusion 
all creditors present agreed. Following this date, this 
permanent receiver did contact two recognized business 
brokers in the city, Nicholas J. Gaston Company and Bob 
Hollander, requesting that said brokers make an appraisal 
of said business. To date, an appraisal by Nicholas J. 
Gaston Company has been received and this permanent 
receiver is informed that the appraisal of Hollander Com¬ 
pany will be received by October 2, 1953. The appraisal 
of die said Gaston Company was “Appraised value exclu¬ 
sive of stock—$25,000.” At this aforementioned meeting 
this receiver informed all prospective purchasers that said 
receiver would request the Court to leave open the time 
during which bids could be received for a matter of day3 
following the time that this report and request for author¬ 
ization to sell had been formally received by this Court 

This permanent receiver did confer with Mr. Monte 
Appel, the landlord of the premises, and was informed that 
this landlord was willing to execute a new lease with any 
reputable party who purchased the business on the fol¬ 
lowing terms. In view of the fact that the present lease 
expires in June of 1958, he would grant a lease for that 
period at the present rental of $800 per month with addi¬ 
tional time to run until June, 1963, at the rental of $900 
per month. This makes a total of ten years which 
157 any purchaser would receive. 

5. This permanent receiver as of October 1, 1953, 
has received bids for the purchase of the business on the 
following terms: 

(a) $10,000.00, all cash. 

(b) $20,000.00, $10,000.00 cash, $10,000.00 payable in 
semi-annual installments of $1,000.00 each with interest at 
5%. 
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(c) $25,000.00, on the terms of $15,000.00 all cash down- 
payment and the balance payable in monthly installments 
of $500.00 or more, at 5% interest. 

This permanent receiver has investigated any chattel 
trusts in existence against the property and has discovered 
that there is on record in liber 7780, Polio 239 a chattel 
mortgage in the amount of $10,000.00 payable to one 
Bernard Davidson, 105 Madison Avenue, New York City, 
New York. This permanent receiver did investigate this 
chattel trust and has discovered that this trust represents 
a loan of $10,000.00 made by the said Davidson to the cor¬ 
poration during the year 1942; that said loan was paid by 
the said corporation during the year 1944 but that no re¬ 
lease was formally filed; that the records covering said 
payment were destroyed in a fire some years ago on the 
premises of the corporation. This permanent receiver is 
in the process of attempting to contact the said Bernard 
Davidson and obtain documents to formally release said 
chattel trust There are no other chattel trusts in exist¬ 
ence, as far as this permanent receiver has been able to dis¬ 
cover. 

This permanent receiver did not receive offers in writing 
as listed above and one of said offers contained the speci¬ 
fic request that among the assets of Ruby Foo’s Den, Inc^ 
should be included the ‘‘right to the use of trade 
158 name. Ruby Foo”. This permanent receiver has in¬ 
vestigated the ownership of said trade name and has 
discovered that said trade name is trademarked and leased 
to Ruby Foo’s Den, Inc. The said lease agreement was 
entered into on July 31, 1942 and lists Florence A. Pike 
as the owner of the said name. Said agreement does grant 
to the second party to said agreement. Ruby Foo’s Den, 
Inc., the license to use the said name. Said agreement was 
a part of certain litigation before this honorable Court, 
Ruby Foo vs. Ruby Foo’s Den, Inc., Civil Action #16941. 
In the second amendment to the answer filed by the defend¬ 
ant in said litigation, the defendant did allege that said 
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name was trademarked and leased to the corporation. This 
litigation was settled and it is the understanding of this 
permanent receiver that this honorable Court has never 
ruled specifically on the ownership of said name. 

6. It is the opinion of this permanent receiver that the 
best interests of the creditors and all parties concerned 
in the instant litigation could be met by a sale of all as¬ 
sets of Ruby Foo’s Den, Inc. Pursuant thereto, this per¬ 
manent receiver specifically request of this Court authori¬ 
zation to sell said assets, referring the Court to the offers 
set out above, the appraisal listed above and the appraisal 
to be received. This permanent receiver requests that a 
period of time should be allowed during which further bids 
may be received and that this Court set a date on which 
a final sale shall be confirmed. 

Respectfully submitted, 

James C. Toomey 
i James C. Toomey 

Permanent Receiver 


160 Filed Oct 7,1953 

Amended Answer of Defendants Ruby Foo't Den, Inc, of 
! Maryland, a Corporation, Jacob A. Pike and Anna Pike 
to Complaint 

Fibst Defense 

The Complaint fails to state a claim against the defend¬ 
ants upon which relief can be granted. 

Second Defense 

1. The defendants admit the allegations contained in 
Paragraphs 1, 4, 5, 8 and 12; deny the allegations con¬ 
tained in Paragraphs 14, 17, 19, 20, 21, 23, 25, 26, 27, 29 
and 31. 
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2. Answering Paragraph 2 of the Complaint, defendants 
admit that Florence A. Pike is a holder of 22-/2 shares of 
stock, but allege that they are without knowledge or in¬ 
formation sufficient to answer the remaining allegations 
contained in said Paragraph 2. 

3. Answering Paragraph 3 of the Complaint, defendants 
admit that Bernice Parks Shefts is a holder of 19 shares of 
stock, but allege that they are without knowledge or in¬ 
formation sufficient to answer the remaining allegations 
contained in said Paragraph 3. 

4. Answering Paragraph 6 of said Complaint, defend¬ 
ants deny that Anna Pike is a director, but admit the re¬ 
maining allegations of said Paragraph 6. 

5. Answering Paragraph 7 of said Complaint, de- 
161 fendants admit the allegations thereof with the ex¬ 
ception of the allegation as to the citizenship of 
David L. Peister, and allege that they are without knowl¬ 
edge or information sufficient to answer said allegation. 

6. Answering Paragraph 9 of the Complaint, defendants 
deny the allegations thereof but admit that all of the 
shares of the capital stock of said corporation are owned 
by the plaintiffs and defendants, except 5 shares thereof 
which are held by the corporation as treasury stock. 

7. Answering Paragraph 10 of the Complaint, defend¬ 
ants allege that the allegations therein are ambiguous and 
for that reason deny the same. 

8. Answering Paragraph 11 of the Complaint, defend¬ 
ants deny the allegation thereof that Jacob A. Pike, Anna 
Pike and David L. Peister have voted said stock as a single 
block. Further answering the allegations of Paragraph 11, 
defendants deny that they do not own the said capital 
stock, but admit the remaining allegations of said Para¬ 
graph 11. 

9. Answering Paragraph 13 of the Complaint, defend¬ 
ants admit the allegations thereof, except the allegation 


that Anna Pike is a director, which they deny, and the alle¬ 
gation that Jacob A. Pike is treasurer, which they deny. 
Further answering said Paragraph 13, defendants allege 
that David L. Peister is vice-president and treasurer. 

10. Answering Paragraph 15 of the Complaint, defend¬ 
ants deny the allegation that Florence A. Pike has a prop¬ 
erty right in the name “Ruby Foo V* or derivations there¬ 
of, but admit the remaining allegations of said Paragraph 
15. 

1L Answering Paragraph 16 of the Complaint, defend¬ 
ants admit the relationships of the parties alleged therein, 
but deny the remaining allegations of said Paragraph 16. 
Further answering said Paragraph 16, defendants allege 
that Joel Pike died in 1944. 

12. Answering Paragraph 18 of the Complaint, defend¬ 
ants deny the allegations thereof, except the allegation 
that the corporation alone had the right to use the name 
“Ruby Foo’s” in Washington, D. C-, which they admit 

162 13. Answering Paragraph 22 of the Complaint, 

defendants deny that the corporation has made large 
profits in the past years, and that said profits have been 
dissipated and appropriated as alleged, but admit the re¬ 
maining allegations of said Paragraph 22. 

14. Answering Paragraph 24 of the Complaint, defend¬ 
ants admit that there are no suits pending against said 
corporation, that there are no unsatisfied judgments 
against it, and that David L. Peister is now in Europe, but 
deny the remaining allegations of said Paragraph 24. 

15. Answering Paragraph 28 of the Complaint, defend¬ 
ants allege that said allegations are conclusions which they 
are not required to answer. 

16. Answering Paragraph 30 of the Complaint, defend¬ 
ants are without knowledge or information sufficient to 
answer said allegations. 


Wherefore, having fully answered said Complaint, the 
defendants pray that the same be dismissed without costs. 

Keane, Davis & Lauderdale 

By Manuel J. Davis 

Manuel J. Davis 
Suite 630, Barr Building 
910-17th Street, N. W. 
Washington 6, D. C. 

Executive 3-0124 

Attorneys for Defendamts 

• ••••••••• 

170 Filed Oct 27,1953 

Order Authorizing Rtctinr to Sail AMats of Corpo ra tion 

Upon consideration of the interim report of permanent 
receiver, in which said receiver requested authority to sell 
all assets of Ruby Foo’s Den, Inc., and upon consideration 
of the business which has shown a decrease since the time 
of the appointment of said receiver, and upon considera¬ 
tion of the financial condition of the corporation, it is, on 
the 27th day of October, 1953, 

Ordered, that the permanent receiver, James C. Toomey, 
is hereby authorized to sell all assets of the corporation, 
Ruby Foo’s Den, Inc., and that the name, “Ruby Foo's 
Den” shall be sold as an asset of said corporation. 

R. B. Kerch 
Judge 


171 Filed Oct 27,1953 

Order NISI 

James C. Toomey, Trustee, having reported to the Court 
receipt of an offer to purchase business described as Ruby 
Foo’s Den, a restaurant located at 728 13th Street for the 
sum of Twenty-Five Thousand and 00/100 dollars, ($25,- 




000.00), terms Fifteen Thousand cash down payment and 
Ten Thousand balance payable in monthly installments of 
$500.00 or more at 5% interest and said Trustee having 
recommended acceptance of said offer, it is, by the Court, 
this 27th day of October, 1953, 

Obdered that said offer be accepted and the sale ratified 
and confirmed unless cause be shown to the contrary or a 
higher offer for said business acceptable to the Court be 
made on or before the 10th day of November, 1953, at 10 :00 
ajn., at which time higher offers will be considered and 
objections to said sale heard; provided, that a copy of this 
order be published once in the Washington Law Reporter, 
and once in the Evening Star newspaper, publication to 
be made at least 10 days before the last-mentioned date. 

172 R. B. Keech 

Justice 


173 Filed Nov. 4,1953 

Motion to Pr o — nt Testimony of Ownership of Trade Name 

Prior to Sale 

Comes now the plaintiff, Florence A. Pike, by her at¬ 
torneys, Burton Heffelfinger, McCarthy & Kendrick and 
moves the Court to hear testimony as to her ownership of 
the trade name Ruby Foo’s Den prior to the sale thereof 
as an asset of the defendant corporation. For grounds of 
this motion the plaintiff says: 

L That she is the exclusive owner of the trade name Ruby 
Foo’s and derivatives thereof and that the defendant has 
used the trade name under a licensing agreement from her. 

2. That under said licensing agreement the defendant 
has forfeited its right to further use of said trade name. 

3. That prior to its order of October 27, 1953 directing 
that the name “Ruby Foo’s Den” shall be sold on Novem¬ 
ber 10,1953 as an asset of the defendant corporation, this 
Court had heard no testimony as to whether or not the 



name belonged to the plaintiff or was an asset of the cor¬ 
poration. 

4. To deprive the plaintiff of her property rights therein 
without such a hearing would he a denial of due process of 
law. 

5. For such other grounds as will be called to the atten¬ 
tion of the Court at the time of the hearing of this motion. 

Bubton, Heffelfeugeb, McCarthy 
& Kendrick 

By: Ward B. McCabthy 

Ward M. McCarthy 
Attorneys for Plaintiff 


174 Filed Nov. 6,1953 

Answer to Plaintiffs* Motion to Pr es en t Testimony of 
Ownership of Trade Name Prior to Sale 

Defendants Buby Foo’s Den, Inc., of Maryland, Jacob 
Pike, and Anna Pike, through their attorney, Manuel J. 
Davis, set out their answer to the plaintiffs’ Motion to 
Present Testimony of Ownership of Trade Name Prior to 
Sale as follows: 

1. Defendants deny the allegation of Paragraph 1 of 
the said Motion and demand strict proof thereof. Further 
answering Paragraph 1 of the said Motion, the defend¬ 
ants deny that the defendant Buby Foo’s Den, Inc., of 
Maryland has ever used the trade name Buby Foo under 
a licensing agreement from Florence Pike or anyone else. 

2. Defendants deny the allegations set out in Paragraph 
2 of the said Motion and demand strict proof thereof. 

3. Answering Paragraph 3 of the said Motion, the de¬ 
fendants assert that the plaintiffs had sufficient opportuni¬ 
ty to present such evidence as they may have desired to 
present with respect to this matter but never availed the 
said opportunity to themselves. 
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4. Defendants deny that the plaintiff has been deprived 
of any of her property rights therein, and that her own 

silence with respect to submitting testimony with re- 
175 spect to the use of the name should not be con¬ 
strued as a denial of any rights or of due processes 
of law. 

5. Answering Paragraph 5 of the said Motion, the de¬ 
fendants have no objection to the plaintiffs’ being given 
an opportunity to present such evidence as they may de¬ 
sire to present to the Court with respect to this matter as 
long as the testimony and evidence may be presented 
prior to the date set for the sale herein, as provided for 
by this Court 

Keane, Davis & Lauderdale 

By: Mantjel J. Davis 

Manuel J. Davis 
Suite 630, Barr Building 
910-17 Street, N. W. 
Washington 6. D. C. 

, Executive 3-0124 

Attorneys for Defendants . 


176 Filed Nov. 10, 1953 


I hold that the trade name “Buby Foo’s” used by the 
restaurant in the District of Columbia is an asset of the 
corporation, Buby Foo’s Den, Inc. 

A trade-mark or trade name is merely a protection for 
the good will of a business, and is not the subject of prop¬ 
erty except in connection with an existing business. Han - 
over Star Milling Co. v. Metcalf, 240 U.S. 403, 412-414; 
United Drug Co. v. Theodore Rectanus Co., 248 U.S. 90, 
97. 

Basically, a trade name is entitled to protection only 
where the owner is doing business or where the name has 
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acquired a secondary meaning identifying the goods or 
business with such owner. 

The mere fact that a trade name may have acquired a 
secondary meaning in one jurisdiction does not vest the 
owner with the right to preempt the use of that trade 
name in another jurisdiction where it has not become 
identified with his business or goods. Food Fair Stores, 
Inc. v. Square Deal Market Co,, Inc., U.S. App. D.C., July 
2, 1953. 

I hold that the plaintiff Florence A. Pike has failed to 
prove that the name “Ruby Foo’s” had at the time of the 
licensing agreement or has now acquired such a secondary 
meaning as would identify the restaurant of the corpora¬ 
tion in Washington as being connected with those oper¬ 
ated by other corporations in Boston and New York. I 
hold further that any secondary meaning acquired 
177 in the District of Columbia by the trade name “Ruby 
Foo’s” identifies the restaurant as that of the cor¬ 
poration, and is the result of the business and good wifi 
built up in the District of Columbia by the corporation. 

The fact that confusion as to source might result from 
the sale of packaged food bearing a similar name does not 
affect the corporation’s ownership of the trade name as 
applied to the restaurant in the District of Columbia, the 
plaintiff Florence Pike having created the likelihood of 
confusion when she purported to license the use of the 
trade name by the corporation. Food Fair Stores, Inc. v. 
Square Deal Market Company, Inc., supra. 

I therefore hold the trade name “Ruby Foo’s” subject 
to sale along with the other assets of the business, which 
is being sold a a whole. Richmond Nervine Company v. 
Richmond, 159 U.S. 293, 300. 

R. B. Keech 
Judge 

November 10, 1953. 

• ••••••••• 
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178 Filed Nov. 12, 1953 

Order Ratifying Sale 

Upon consideration of the interim report filed herein 
by the permanent receiver on October 1, 1953, and the 
Order Nisi filed herein October 27, 1953, and it appearing 
to the Court that proofs of publication have been filed, it is, 
by the Court, this 12th day of November, 1953, 

Ordered That the bid of $25,000 contained in said Order 
Nisi be rejected, and that the sale of all the assets of the 
defendant Ruby Foo’s Den, Inc., a Maryland corporation 
doing business at 728-13th Street, N. W., Washington, 
D. C., for the sum of $49,000 to the Golden City Restaur¬ 
ant Corporation on the following terms: $24,000 cash, of 
which the deposit of $3,000 received this date by the per¬ 
manent receiver shall be a part, and the remaining $21,000 
cash to be paid on or before Monday, November 16, 1953, 
the balance of $25,000 to be paid at the rate of $500 or 
more per month, bearing interest at the rate of 5% per 
annum, said payments to commence one month from date 
of this order, be accepted; and the said permanent re¬ 
ceiver shall consummate said sale by delivering a proper 
bill of sale to the purchaser and shall receive the pro¬ 
ceeds of sale and hold the same subject to further 

179 order of the court; and it is 

Further Ordered That the said permanent re¬ 
ceiver shall file with the Clerk of this Court bond in the 
sum of Thirty Thousand Dollars ($30,000) with sufficient 
securities to be approved by the Court, conditioned that 
he will and truly perform the duties of his office and duly 
account for all moneys and properties which may come 
into his hands and abide by and perform all things which 
he shall be directed to do. 

R. B. Keboh 
Judge 




SALES: 

Food 

Liquor 

Miae. 


Filed Nov. 12, 1953 
RUBY FOO’S DEN, INC. 
Operating Statements 

July 21, 1953 through October 31, 1953 

$ 48,552.96 
6,556.04 
1,641.73 


COST OF SALES: 

Inventory 

Purchases 


Inventory 


Gross Profit 


Food 

* 1,200.00 

27,542.05 

$ 28,742.05 

1,000.00 

$ 27,742.05 


EXPENSES: 

Laundry 

Wages 

Legal and Audit 
Mise. 

Delivery 

Taxes—Other 

Supplies 

Interest 

Gas 

Water 

Telephone 

Bent 

Insurance 

Electricity 

Fuel 

Casual Labor 
Discounts 
Depredation 
liquor License 
Advertising 

Net Loss 


Liquor 

1400.00 

1,791-09 

2,891.09 

1,000.00 


This Statement is prepared from the books. 

FRANK C. FRANTZ 

Certified Public Accountant 
Washington, D. C. 


Total 

$ 2400.00 

29433.14 

$ 31,633.14 

2 , 000.00 


149L09 t 29433.14 


1473JL0 

18,45446 

625.00 

42947 

1409.14 

136.42 

684.55 

26.76 

58349 

160.00 

269.07 

2400.00 

1425.00 

800.00 

263.45 

3740 

6.78 

1400.00 

275.00 

6240 


$ 56,750.73 


29,63344 
$ 2741749 


31421*09 
($ 345340) 
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SALES: 

Food 

Liquor 


Filed Nov. 12 ,1953 
BUBY FOO’S DEN, INC. 
Operating Statements 

For the Month of August, 1953 


COST OF SALES: 

Inventory 
Purchases 


Inventory 


Food 

* 1484.73 
7,813.54 

$ 849837 

1,000.00 

$ 7,99837 


$ 

$ 

$ 


liquor 

1,097.40 

209.65 

1,307.05 

1,000.00 


Grom Profit 

EXPENSES: 

Laundry 

Wages 

Ifise. 

Delivery 

Taxes—Other 

Supplies 

Interest 

Gas 

Water 

Telephone 

Officers Salaries 

Bent 

Insurance 

Electricity 

Fuel 

Depredation 
Liquor License 

Net Profit 

This Statement is prepared from the books. 

FRANK a FRANTZ 

Certified Public Accountant 
Washington, D. C. 


$ 14410.80 
1,783.06 
59237 


Total 

$ 2,282.13 
8,023.19 

$ 10,305.32 

2,000.00 


307.05 $ 8,305.32 


59235 

4,79738 

94.09 

175.72 

28.14 

16603 

6.69 

233.29 

40.00 

15330 

800.00 

175.00 

150.00 

6835 

300.00 

68.75 


$ 16,48633 


$ 840532 
$ 848031 


7450.49 
$ 330.42 
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Filed Nov. 12,1953 
RUBY FOO’S DEN, INC. 


Operating Statements 


For the Month of September, 1953 

SALES: 




Food 


$ 1436633 

Liquor 



2,024.61 

Mile. 



57832 

COST OF SALES: 




Food 

liqnor 


Total 

Inventory $ 1,000.00 

$ LOOO.OO 

$ 

2,000.00 

Pnrehaaes 8,159.70 

604.09 


8,763.79 

$ 9459.70 

$ 1,604.09 

9 10,763.79 

Inventory 1,000.00 

1,000.00 


2,000.00 

$ 8459.70 

$ 604.09 

$ 

8,763.79 

Groe* Profit 




EXPENSES: 




Laundry 


$ 

62833 

Wagea 



6,48437 

Legal and Audit 



325.00 

Miae. 



90.61 

Delivery 



38231 

Taxes Other 



28.14 

Interest 



154.69 

6.69 

Gae 



250.00 

Water 



40.00 

Telephone 



100.00 

Bent 



800.00 

Insurance 



175.00 

Electricity 



400.00 

Fuel 



110.49 

Casual Labor 



5.00 

Discounts 



6.78 

Depredation 



300.00 

liquor License 



68.75 

Net Loss 




This Statement is prepared from the books. 



FBANK C FRANTZ 





Certified Public Accountant 
Washington, IX CL 


$ 17,469.96 


8,763.79 
$ 8,706.17 


10,356.66 

1,660.49) 
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SALES: 

Pood 

Liquor 

Mae. 

QOST OF SALES: 


Inventory 

Purchases 


Inventory 


Grow Profit 


Filed Nov. 12,1953 
RUBY FOO’S DEN, INC. 
Operating Statements 

For the Month of October, 1953 


Food 

$ 1,000.00 

8,585.86 

$ 9,585.86 

1,000.00 

$ 8,585.86 


liquor 

$ 1,000.00 

71009 

$ 1,710.19 

1,000.00 

t 710.19 


EXPENSES: 

Laundry 

Wages 

Legal and Audit 
Mine. 

Delivery 

Taxes Other 

Supplies 

Interest 

Gas 

Water 

Telephone 

Electricity 

Fuel 

Casual Labor 
Depreciation 
Liquor license 
Advertising 
Bent 

Net. Loos 

This Statement is prepared from the books. 

FRANK a FRANTZ 

Certified Public Accountant 
Washington, D. C. 


$ 15,649.17 
2,103.12 
334.87 


Total 

$ 2,000.00 

9,296.05 

$ 11,296.05 

2,000.00 

9,296.05 


652.42 

5,176.15 

300.00 

119.20 

267.47 

28.14 

284.15 

6.69 

50.00 

40.00 

15.57 

800.00 

200.00 

84J.1 

32.50 
300.00 

68.75 

62.50 
800.00 


$ 18,087.16 


9,296.05 
$ 8,79L11 


9,287.65 

496.54) 


188 Filed May 24, 1954 

Motion Under Rule 60<b) far a Rehearing on the Secondary 
Meaning That Has Attached Throoghont the Land to the 
Trade Name "Ruby FooV 

Comes now* Florence A. Pike, the plaintiff, by her at¬ 
torneys, Burton, Heffelfinger, McCarthy & Kendrick 
and Clarence P. Greer, and moves the Court for the 
following relief: 

(a) For a rehearing and the taking of additional testi¬ 
mony and evidence (newly made available since the hear¬ 
ing of November 7, 1953) on the validity of plaintiff 
Florence A. Pike’s ownership of the trade name “Bury 
Foo”; for the making of new findings and conclusions by 
the Court and directing the entry of a new judgment 

For the grounds of this motion, plaintiff says: 

1. On July 10,1953, plaintiff (Florence A. Pike) started 
a proceeding against the defendant corporation and others 
for wasting the corporate assets, wrongful conduct and 
fraud on the part of the officers. A permanent receiver 
was thereafter appointed by the Court on July 28, 1953. 

2. Issue was joined on September 30, 1953. 

3. Despite the fact that plaintiff’s petition—and the an¬ 
swer of the defendants as well—neither sought nor placed 

in litigation the sale of the assets of defendant cor- 

189 poration, the Receiver recommended the sale of the 
corporate assets including the trade names which 

had been merely licensed to defendant corporation by 
plaintiff. This recommendation was made despite the fact 
that the Receiver had been only authorized to conduct the 
affairs of the corporation pending a trial of the allega¬ 
tions of the complaint, and said recommendation was 
based upon a moderate operating deficit of some $1,700.00. 

4. On October 27, 1953, this Court, acting on the advice 
of the Receiver, ordered the sale of the corporate assets— 
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including the plaintiff’s valuable property rights in and 
to the trade names, “Ruby Foo’s” and “Ruby Foo’s 
Den.” 

5. On November 4, 1953, plaintiff objected to the sale 
and moved for a hearing whereby an opportunity might 
be afforded Florence A. Pike to prove her right to, and 
ownership of, the said trade names, and to be thus per¬ 
mitted to avoid the imminent destruction of valuable prop¬ 
erty rights that it had taken her twenty years to build up. 
Huge financial outlays for advertising and promotion had 
been made by said plaintiff, and she sought to avoid the 
confusion and decit that would be imposed through a user 
of said trade names by outsiders, not obligated to observe 
the high standards of quality, service and conduct that 
have been symbolic of Ruby Foo’s in the sale and distri¬ 
bution of Chinese foods to the public. 

6. Plaintiff’s motion for a full hearing was granted on 
November 4, 1953 to the limited extent of permitting a 
hearing to be held on Saturday, November 7, 1953 (under 
Rule 9(i) of the District Court Rules, which deals with 
“emergent matters”). The plaintiff was thus limited to 

less than three days in which to gather the plethora 
190 of evidence necessary to establish the secondary 

meaning that had attached to the trade names. Fur¬ 
thermore, plaintiff was led to believe that the hearing 
would revolve completely around the licensing agreement. 
It was thought that the hearing would be concerned with 
whether or not the defendant corporation (and hence the 
Receiver) had been bound by the licensing agreement be¬ 
cause of the twelve years of acquiescence in its validity. 
Plaintiff did not expect the hearing to go off at a tangent 
and deal with the secondary meaning in the trade name 
“Ruby Foo’s”, which secondary meaning was implicit in 
defendant corporation’s acceptance thereof in the licens¬ 
ing agreement. With no real opportunity to prepare, 
search for and present evidence, this Court did not hear 
and see the important evidence now available concerning 
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the building of the good-will in the trade names “Ruby 
Foo’s” and “Ruby Foo’s Den”, and their ready associa¬ 
tion in the popular mind with one particular personage of 
note, namely Ruby Foo, from whom plaintiff, by assign¬ 
ment, had acquired all rights to the said trade names. 

7. The short period thus allowed by this Court was in¬ 
sufficient for a proper and thorough presentation of the 
evidence needed to support plaintiff’s claim that defend¬ 
ant, Ruby Foo’s Den, Inc., a Maryland corporation, had 
no ownership in the name “Ruby Foo’s Den”. The time 
allotted was insufficient to permit the collation, assimila¬ 
tion and presentation of evidence such as publicity, scrap 
books, advertising and other matter and the gathering of 
witnesses from various parts of the country to support 
the contention that the reputation and good-will attach¬ 
ing to the name “Ruby Foo” existed throughout the 
United States and in foreign countries, and in Washing¬ 
ton, D. C., long prior to the organization of the defend¬ 
ant Ruby Foo’s Den, Ino. of Maryland, and to es- 

191 tablish the fact that the names “Ruby Foo” and 
“Ruby Foo’s Den” had achieved secondary mean¬ 
ings, both nationally and internationally and in Washing¬ 
ton, D. C. long prior to the organization of the defendant 
Ruby Foo’s Den, Inc. of Maryland. 

8. To permit others than those having the exclusive right 
to the use of the trade-name “RUBY FOO” (as estab¬ 
lished since about the year 1936 to date) will lead to ab¬ 
solute confusion in the trade and with the public, who buy 
“RUBY FOO’S” products, canned and distributed nation¬ 
ally; and must, inevitably, cause irreparable damage. It 
will lead to deception and cause the public to believe that 
the use of said name by others is under the direction and 
supervision of the plaintiff Florence A. Pike and is di¬ 
rectly related to and connected with other uses of the trade- 
name “RUBY FOO” by said plaintiff and others lawfully 
entitled to the use thereof. 
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9. That if the relief sought herein is not granted, grave 
injustices will be done to the plaintiffs, Ruby Foo’s Prod¬ 
ucts, Inc. and others lawfully entitled to the exclusive 
use of the trade-name “RUBY FOO” and all such inter¬ 
ested persons, firms and corporations will be compelled to 
spend large sums for appeals and litigation in order to 
protect the trademark rights in the good-will and business 
of the trade-name “RUBY FOO”. That formalities of 
procedure should not interfere with the accomplishment of 
substantial justice especially where no injustice would arise 
to defendants. 

10. Upon all the grounds set forth in the annexed 
192 affidavits, to which the Court’s attention is respect¬ 
fully directed. 

11. For such other grounds as will be called to the at¬ 
tention of the Court at the time of the hearing of the with¬ 
in motions. 

Burton, Heffelfingeb, McCarthy & Kendrick, and 

Clarence P. Gbeeb 

By Ward B. McCarthy 
Ward B. McCarthy 
Attorneys for Plaintiff 

193: Plied May 24, 1954 

Affidavit of Ward B. McCarthy 
District of Columbia, ss: 

Ward B. McCarthy, being first duly sworn, upon oath de¬ 
poses and says that he is one of the attorneys representing 
the plaintiff in the above-entitled cause which was in the 
nature of a minority stockholders suit wherein a perma¬ 
nent receiver was appointed to operate the business and 
neither the original plaintiffs nor defendants by their plead¬ 
ings asked that the assets of the Corporation be sold, or 
raised such an issue. 
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Over objection of the plaintiff, the Court by its order of 
October 27, 1953, directed the receiver to sell the assets of 
the Corporation including the tradename “RUBY FOO’S”. 

On November 4th, the plaintiff objected to the sale of her 
tradename “RUBY FOO’S” and a hearing was had on 
November 7th, 1953, at which time counsel believed that 
the sole issue was the validity of the license agreement be¬ 
tween the plaintiff and the defendant corporation. 

At the hearing on November 7th, 1953, the plaintiffs were 
totally unprepared to support, with the necessary and 
needed evidence, the secondary meaning that had attached 
to the tradename “RUBY FOO’S” because it takes months 
to acquire the necessary exhibits and affidavits to prove 
such a secondary meaning. 

A motion under Rule 59 A could not be made since the 
necessary evidence was being used in other litigation and 
could not have been extracted therefrom to be presented 
to the Court on November 7th, 1953. 

194 In order to safeguard the plaintiffs’ right an ap¬ 
peal was noted and thereafter, the plaintiffs filed a 
motion in the United States Court of Appeals for the Dis¬ 
trict of Columbia seeking to remand to the lower Court 
in order that a re-hearing might be had on any available 
evidence under Rule 60 B. 

Counsel was not familiar with the Appellate Court’s 
memorandum opinion in Smith vs. PoUin, 90 U. S. App. 
D. C. 178 when the above motion to remand was filed and 
your affiant was permitted at the oral argument to with¬ 
draw the motion to remand in order that it might apply to 
this Court for the relief sought. 

As the attorneys for the plaintiffs now have the neces¬ 
sary evidence to support the secondary meaning of the 
tradename “RUBY FOO’S”, it is respectfully urged that 
it would be a denial of substantial justice if the plaintiffs 
were not permitted to offer such evidence to the Court. 

Ward B. McCarthy 
Ward B. McCarthy 
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Subscribed and sworn to before me this 24th day of May, 
1954. 


Olive E. Fitzgebald 
Notary Public, D. C. 


195 Filed May 24,1954 

Affidavii of Florence A. Pike 

State of New York ) 

County of New York } 88: 

Florence A. Pike, being duly sworn, deposes and says: 

11 am one of the original plaintiffs in the above entitled 
action, and make this affidavit as the sole owner of the 
trade name “RUBY FOO'S”, a trade name that I have 
carefully developed and meticulously guarded over the past 
twenty (20) years so that it is now synonymous with the 
finest in Chinese foods and delicacies throughout the length 
and breadth of the United States and in other sectors of 
the world. 

In the action commenced against RUBY FOOTS DEN, a 
Maryland corporation (in the course of which my rights in 
and to the trade name were sold, causing this appeal to 
be brought), it was alleged in my behalf: 

I “14. That the plaintiff, Florence A. Pike, is the owner 
of the trade name ‘RUBY FOO’S with derivatives 
thereof, and by reason of such ownership, she author¬ 
ized the defendant corporation in writing to use the 
name ‘RUBY FOO’S DEN’, in the District of Colum¬ 
bia, for the purpose of operating a Chinese restaurant; 
that such license agreement, amongst other things, 

196 compelled the defendant corporation to observe cer¬ 
tain terms of the agreement, having to do with the 

quality of food served in such restaurant and provided 
further, that in an event of an insolvency or bank- 

i ruptcy of the corporation, such license to use such name 
would cease and terminate 
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“15. That the defendants well knew and know that the 
name ‘RUBY FOO’S’ or derivatives thereof, is a val¬ 
uable property right in plaintiff Florence A. Pike, that 
it has a national and international significance with 
Chinese foods and restaurants, that such name is and 
has been well known throughout the United States and 
foreign countries, and patrons from places throughout 
the world are guests in and at its restaurants and pur¬ 
chased food products sold under such name.” 

This affidavit is made in support of a motion for a hear¬ 
ing on newly available evidence, by means of which I may 
be afforded adequate opportunity to prove the allegations 
above set forth. The presentation of this newly available 
evidence had been frustrated due to the insufficient period 
of time (three days) allotted to plaintiffs to gather, pre¬ 
pare and organize the myriad items of proof necessary to 
establish the attachment of a secondary meaning to the 
name, “RUBY FOCUS” 

A sale of the corporate assets of “RUBY FOO’S DEN”, 
a Maryland corporation, had been set down by this Court 
for November 10, 1953, and this sale was to include trade 
name “RUBY FOO’S”, of which trade name I am the sole 
owner, and the use of which trade name I had merely li¬ 
censed to the corporation. 

On November 4,1953, my attorneys appealed to the Court 
to be heard on my claim to be the owner of the trade name 
‘ ‘ RUBY FOO ’S 9 ’. It was, of course, my fear that the prop¬ 
erty value in the name “RUBY FOO’S” would be sharply 
diminished if it were once placed in the hands of 
197 persons seeking to exploit it, and careless of the 
reputation for quality, which I have laboriously 
sought over the past twenty years to associate with the 
name. 

In order not to interfere with the date already set for 
the sale, the District Court ordered a hearing on my claim 
to be held on Saturday, November 7, 1953, and plaintiffs 
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were thus confined to less than three (3) days in which to 
gather the volnminons records required to establish the 
atmosphere that permeates a trade name that has acquired 
a secondary meaning. The largest part of the evidence I 
had to rely upon was in Canada, having been there col¬ 
lected for the prosecution of a suit against a Canadian en¬ 
trepreneur usurping the name “RUBY FOO*S” to its own 
use. It was impossible to extricate the records from that 
action in the short time allotted. In addition, many other 
diverse elements of proof, such as the testimony of news¬ 
paper writers who had personal knowledge of the “RUBY 
FOO*S” establishments, their rise to popularity, were im¬ 
possible of collation on such short notice. 

I complied with the Court’s order for the hearing on 
Saturday, November 7, 1953, and I hastened to Washing¬ 
ton from New York City, through a severe snowstorm, and 
testified briefly to the licensing agreement, having had no 
opportunity to collect other evidence as herein explained. 
In fact, I did not know that the secondary meaning inher¬ 
ing in the nation-wide reputation and good-will of the 
trade-name “RUBY FOO” would be questioned or liti¬ 
gated at that hearing. This Court rendered its decision on 
November 10, 1953 and ordered the sale of the assets, in¬ 
cluding the trade-name “RUBY FOO” to my great injury 
and damage. 

The sale having been consummated on the day that 
198 the decision was read, I was effectively foreclosed 
from all remedy other than to appeal from the order 
of November 12, 1953 confirming the sale, which sale di¬ 
rectly attacked my rights in and to the trade-name “RUBY 
FOO’S.” 

That the application to this Court to consider a re-hear- 
ing on newly available evidence is warranted, I should like 
to set forth the facts on which my claim to ownership of 
the trade-name is based. 

The founding of the “RUBY FOO” Restaurant in New 
York City in 1936 was the beginning of a new era for the 
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servicing of Chinese foods. I conceived the idea for the 
establishment of the RUBY FOO Restaurant with the pur¬ 
pose of creating an eating establishment serving Chinese 
foods that would be on a par with the finest restaurants in 
the country. This plan required a great deal of effort, con¬ 
stant and careful supervision and management, to all of 
which I devoted my time and efforts exclusively. It 
was my aim and ambition to make the RUBY FOO DEN in 
New York City an outstanding attraction for visitors from 
all over the United States and foreign countries who would 
consider it a “must” to eat there. That my plan and am¬ 
bitions were realized is attested to by every newspaper 
writer, columnist, reporter, celebrity and persons in all 
walks of public life who have had occasion to be in New 
York City from places all over the United States and from 
many foreign countries. 

By the time I was ready to open the New York Res¬ 
taurant, such interest had been created in my project that 
we found we had no room to accommodate all of the im¬ 
portant people who sought accommodations on our opening 
night. In addition to the representatives of the press and 
other important publications, I recall specifically 
199 that Elsa Maxwell, Eddie Cantor, Sophie Tucker, 
Milton Berle, Guy Lombardo, Vincent Lopez, and a 
host of others too numerous to mention were there. 

The day after our opening the newspapers and the syn¬ 
dicate columnist, feature writers and magazine writers 
were unanimous in their opinion that “RUBY FOG’S 
DEN” was everything it promised to be, and had overnight 
become a place of national reputation, the writings con¬ 
cerning which reached all parts of the United States. The 
writers were unanimous in their opinions (as can be shown 
by the exhibits now available) that “RUBY FOG’S DEN” 
had brought into being something new and important, 
worthy of national note, all being of the opinion that a new 
and high reputation for Chinese restaurants had been es¬ 
tablished. 
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We then commenced a campaign of advertising, so as to 
keep visitors to New York informed of our location and 
the outstanding nature of our food and service. We 
employed publicity agents who publicized our establish¬ 
ment throughout the United States. We advertized in mag¬ 
azines and other publications that were read by people 
throughout the United States. 

We were given recognition and a listing by such publi¬ 
cations as One, Gourmet, Collier’s, Gotham Guide, and 
many other widely distributed publications. 

Because of the outstanding reputation and good will es¬ 
tablished nationally and internationally, we were solicited 
by officials of the New York World’s Fair and erected two 
buildings at strategic locations in the World’s Fair grounds, 
in which we opened two more RUBY F00 Restaurants 
with the same decor serving the same menus for which 
out New York City restaurants had already become so 
famous. 

200 In 1941, we commenced negotiations for, and ulti¬ 
mately opened, another RUBY FOO’S DEN in the 
District of Columbia (the restaurant operated by the de¬ 
fendant RUBY FOO’S DEN INC., the Maryland corpora¬ 
tion). 

All of the RUBY FOO Restaurants were designed by me, 
laid out by me, and the kitchens equipped pursuant to my 
directions. Chefs were trained in the New York Restaurant 
under my supervision, and aprons and uniforms were ob¬ 
tained in accordance with my specifications, in all the res¬ 
taurants. In fact, the menus, so as to be the same, were a 
facsimile copy of the New York menu, and each menu re¬ 
ferred to the other RUBY FOO Restaurants. The distinc¬ 
tive symbol of the Mandarin with the fan in identical colors 
and form, was printed on all of the menus and letterheads 
of the various restaurants; postcards bearing this symbol 
were sent all over the world, as were matches which were 
distributed in all of the restaurants for the purpose of 
maintaining the good will built up by the New York res- 


taurant. It was most important that the food be uniform 
in quality and type so that the good will built up by the 
additional restaurants would result in further good will 
and business for the entire chain, as well as the canned 
goods company. In each case, I personally undertook 
the establishment and management of the restaurant and 
insisted that all those working under me follow the policy 
established in New York to the minutest detail 
From the time the Washington restaurant was opened it 
received the same attention, management and supervision 
as the other RUBY FOO Restaurants, to the end that the 
same high quality of food would be served and the same 
high standard of service maintained: 

The RUBY FOO canning business prospered as 
201 welL 

Annexed hereto and made part hereof and marked 
Exhibits 1-A, 1-B, 1-C and 1-D are sample labels used on 
the canned Chinese foods distributed by RUBY FOO’S 
PRODUCTS, INC. a corporation that is most seriously 
affected by the Court’s order. 

RUBY FOO’S PRODUCTS, INC. packs Chinese foods 
and distributes them throughout the United States and in 
many foreign countries and uses the trade name “RUBY 
FOO’S” on its labels and literature and the same dis¬ 
tinctive symbol, “The Mandarin With A Fan”, as is used 
in all of the RUBY FOO restaurants. 

For the purpose of brevity, I will hereafter refer to 
RUBY FOO’S PRODUCTS, INC. as the “canning com¬ 
pany.” The canning company, not a party to this action, is 
one of the RUBY FOO organizations most seriously and 
detrimentally affected by the granting of the right to a 
stranger to use the name “RUBY FOO” without the con¬ 
trol and supervision which have done so much to gain for 
RUBY FOO its national and worldwide reputation. 

The canning company distributes its products widely 
throughout the United States and they have been widely 
sold in Washington, D. C. The labels on these products 
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bear the dominating symbol, “The Mandarin with the Fan”. 

Annexed hereto and made a part hereof and marked Ex¬ 
hibit 2 is a package of matches distributed in the New York 
RUBY F00 Restaurant, which is identical with the matches 
distributed in the other RUBY FOO Restaurants. 

Annexed hereto and marked Exhibit 3 is a menu used in 
the New York Restaurant, which is typical of the menus 
used in all of the RUBY FOO Restaurants. 

This Court may note that the same dominating symbol 
and type appear. 

202 The labels. Exhibits 1-A, 1-B, 1-C and 1-D refer in 
each instance to the “World Famous Ruby Foo’s 
Restaurants”, and the matches refer in each case to the res¬ 
taurants in other cities, as do the menus and postcards. 

A sample post card distributed in our restaurants is an¬ 
nexed hereto and marked Exhibit 4. 

I have annexed hereto and marked Exhibit 5, a copy of 
our “You Asked For It” promotional sales poster for the 
RUBY FOO’S canned goods, which was sent with every 
order to the stores purchasing for resale quantities of 
our canned goods everywhere in the United States. 

Several hundreds of thousands of dollars have been 
spent in advertising and promoting the good will and rep¬ 
utation of the RUBY FOO Restaurants and products. 
Nearly a lifetime of effort and a tremendous fortune have 
been devoted to the establishment and development of the 
national and international good will and reputation of the 
trade name “RUBY FOO’S”. It has become synonymous 
with the best in Chinese foods and delicacies served and 
sold in the highest tradition of quality and elegance. 

Ever since I learned of the significance of the order 
nisi granted by this Court on October 27,1953,1 have been 
devoting my time and efforts to the collection of evidence 
to support my contentions that the name RUBY FOO had 
acquired a secondary meaning that extended throughout 
the United States and that national and international good 
will and reputation of enormous value had been established. 
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Unfortunately, the material could not be made available 
within the less than three day period which elapsed from 
the time the Court ordered a hearing and the actual hold¬ 
ing of that hearing. Indeed, at that time it was my belief 
that the only issue with which the Court was con- 
203 cerned was the authenticity of the licensing agree¬ 
ment, pursuant to which the Maryland corporation 
was authorized to use the name “RUBY FOO”. 

We have now succeeded in collecting clippings from news¬ 
papers, magazines, and other publications dating back to 
the beginning of the RUBY FOO enterprise, most of which 
were in Ottawa, Canada, being used in connection with 
a proceeding there pending to enjoin a group of Canadian 
Entrepreneurs from continuing the use of the name RUBY 
FOO in the operation of a restaurant in Canada. 

I respectfully request that the Court consider the scrap 
books here submitted as Exhibit 6 on this application. 

Since the Court’s decision, I have communicated with 
newspaper columnists who are familiar with the RUBY FOO 
operation, and who have frequently commented in their 
columns about it. I can now obtain depositions from many 
persons in public life who can and will attest to the national 
and international reputation of RUBY FOO’S restaurants. 
I am prepared to submit unassailable proof that the RUBY 
FOO restaurant in Washington was recognized and known 
to be an extension of the New York restaurant. Witnesses 
are now available both in the District of Columbia and 
elsewhere, whose testimony can be obtained to prove be¬ 
yond any contradiction that the reputation of RUBY FOO’S 
restaurant had reached the City of Washington many years 
before the opening of the RUBY FOO restaurant in the 
District of Columbia. Indeed, it was that reputation that 
caused us to build such a restaurant. 

I trust that it may be seen that the obtaining of this evi¬ 
dence, the preparation for trial, the interviewing and ob¬ 
taining the attendance of prospective witnesses could not 
have been accomplished in three days. Months must 
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204- be devoted to a proper preparation and presenta¬ 
tion of the facts supporting a trade name. 

The canning company, the corporation operating the New 
York restaurant and the corporation operating the Boston 
restaurant were not parties to this action, and neither I, nor 
anyone associated with me in the aforementioned corpora¬ 
tions, ever suspected that the name and good will of the 
RUBY FOO enterprises would be placed in jeopardy in 
this proceeding. 

The proceedings, as they presently stand, have given to 
the purchaser at the sale held on November 10, 1953 the 
unrestricted right to use the name RUBY FOO. The order 
nisi directs “that the name ‘RUBY FOO’S DEN’, shall be 
sold as an asset of this corporation.” The order confirming 
the sale entered on November 12th, completes that im¬ 
pression and the only notice to the buyers of a controverted 
title was that contained in the lower Court’s statement 
to the bidders preliminary to the sale. 

All RUBY FOO enterprises, which had their birth in 
the first RUBY FOO Restaurant established in New York 
City in 1936, must of necessity suffer if another without 
restriction, supervision or regulation be permitted to use 
the name RUBY FOO in the conduct of a restaurant 

The canning company, whose very existence depends on 
the continuance of our high standards for food and serv¬ 
ice, is deprived of a very valuable property right by the 
enforcement of this court order. The service of inferior 
food in a RUBY FOO restaurant must of necessity reflect 
itself in a slackening demand, since the products sold by the 
canning company are advertised on its labels as “prepared 
according to the recipe of our Cantonese Chefs at the 
(World Famous) RUBY FOO’S restaurants.” 

The deponent seeks the relief herein requested in 
205 order that her claims and rights may be fully as¬ 
serted and protected. I, as an interested party to 
this proceeding, appeal to this Court and ask that I be per¬ 
mitted to present the newly available evidence so that sub- 
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stantial justice may be thus effected. The other interested 
parties cannot possibly be prejudiced by the granting of 
the motion. 

My only prayer to the Court is that I be granted the right 
to present evidence by which my rights to the trade name 
RUBY FOO’S may be protected against unfair competition 
and the destruction of the property rights that have been 
acquired in that name, at great cost, years of hard work 
and personal sacrifice. It appears that the only way such 
protection can be afforded is by the granting of the appli¬ 
cation here made, with a full opportunity to present the 
evidence now available. 

It is respectfully requested that the within motion be 
granted in its entirety, and that your deponent be given 
a full opportunity to protect her property rights and in¬ 
terests. 

Florence A. Pike (L.S.) 

Florence A. Pike 

Sworn to before me this 19th day of May, 1954. 

Morris Eixhorn 

Notary Public State of New York 
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Affidavit of Irvin Hnsia 

State of New York \ 

County of New York 3 8S * 

Irvin Hustin, being duly sworn, deposes and says: 

I am a member of the Bar of the State of New York 
and maintain my offices at 27 William Street, in the Bor¬ 
ough of Manhattan, City, County and State of New York. 
I have been acting as personal counsel of the plaintiffs 
herein in New York City and to Ruby Foo’s Products, 
Inc., a New York corporation. 

I had no knowledge of the pendency of this action until 
I received a telephone call from Mrs. Pike late on the night 
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of November 5, 1953. She asked me about a licensing 
agreement which I drew in 1942. I told her that I recalled 
snch an agreement bnt that the files for that year were in a 
storage warehouse and I would obtain them the next day. 

On Friday, November 6th, 1 obtained my file and .found 
some correspondence and other matter relating to the 
granting of the license by Florence Pike to the corpora¬ 
tion operating the RUBY FOO’s restaurant in Washing¬ 
ton, D. C. 

I talked on the telephone with Mr. Ward McCarthy, one 
of the Washington attorneys representing the plaintiffs, 
and was requested to appear at a hearing which 
207 would be held on Saturday morning, December 7th, 
in the United States District Court at Washington, 
D. C., for the purpose of testifying to the preparation of 
the licensing agreement. 

I was advised that the defendants and the receiver in 
this action had placed that agreement in issue and that 
a heading was to be held to determine whether that agree¬ 
ment had in fact been prepared by me at the time it was 
executed. I agreed to attend at court. It was the impres¬ 
sion of all parties interested that the authenticity of that 
agreement was the only matter with which the hearing was 
concerned. 

It was arranged that I be in Washington on Saturday 
morning at 7 o’clock with Mrs. Pike to meet with Mr. 
McCarthy before attending at court As a result of the 
heavy snow storm on Friday, November 6th, the train 
which was to arrive at Washington at about 5:30 Satur¬ 
day morning did not arrive until nearly 9 o’clock. We 
accordingly went directly from the train to the court 

During the course of the hearing held, I learned for the 
first time that there was a contention that the corpora¬ 
tion operating the restaurant in Washington claimed a 
proprietary interest in the name “RUBY FOO’S DEN” 
and claimed to have established a secondary meaning for 
that name in Washington, D. C. 
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I knew that the name “RUBY FOO’S DEN” had been 
used for many years before the organization of the Mary* 
land corporation which operated RUBY FOO’S DEN in 
Washington. It was impossible, however, to produce 
proper evidence and witnesses to establish these facts on 
such short notice. 

208 I have been informed that the sale of the assets 
of Ruby Foo’s Den, Inc., a Maryland corporation, 

took place on November 10,1953 and that included in that 
sale was the name RUBY FOO’S DEN. 

I have been requested by the plaintiffs and Ruby Foo’s 
Products, Inc. to assist in collating the evidence which 
would establish the prior use of the name “RUBY FOO”, 
the secondary meaning achieved by that name both na¬ 
tionally and internationally prior to the organization of 
the corporation operating the Washington restaurant, and 
such other evidentiary matter as would enable the court 
to have before it all the material evidence concerning the 
right to the use of the trade name. 

We have now obtained the greater part of such evi¬ 
dence, have interviewed some of the witnesses who can 
testify to the facts, and we are prepared to submit such 
evidence through Washington counsel. There was turned 
over to me today seven large volumes containing adver¬ 
tisements, newspaper articles, magazine articles, publicity 
items, columnists’ comments and the like, dating back to 
the organization of the first RUBY POO’S restaurant in 
New York City several years prior to the opening of the 
Washington restaurant. 

In the affidavit of Florence Pike submitted herewith, 
she has asked that this material be considered as a pro¬ 
posed exhibit. I am prepared to furnish all of this mate¬ 
rial to the court and to any counsel interested in these 
proceedings, and will make such material available for 
inspection at any time the court or counsel requests. By 
reason of their importance and their great volume 

209 and the fact that this material is being used in con¬ 
nection with other matters, I respectfully request 


that I be permitted to retain in my possession the afore¬ 
mentioned books, subject to the direction of the court and 
requests of counsel 

! iEvrsr Husnr 

Sworn to before me this 9th day of December, 1953. 

Annette Flatto 

Notary Public, State of New York 

No. 31-1248700 

Commission Expires March 30, 1955 
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Affidavit of Malcom Malona Johnson 

State of New York \ 

County of New York 3 : 

Malcom Malone Johnson, being duly sworn deposes and 
says: 

That I reside at 235 East 45th Street, in the Borough 
of Manhattan, City of New York, and that I am a news¬ 
paper writer, feature writer, and reporter, and that I was 
fortunate enough to win the Pulitzer prize for the articles 
that I wrote concerning the New York waterfront in 1948. 

That I have known RUBY FOO’S RESTAURANT in 
New York since about 1936, and that I am acquainted with 
the plaintiff in this action, Mrs. Florence A Pike, who was 
at that time, and continuously since that time known to 
me to be the owner of Ruby Foo’s, and the Director and 
Manager of the business. 

At that time (1936) I was a columnist and writer for 
the New York Sun, and wrote under the column named, 
“Cafe Life in New York.” I continued to write under 
that column until 1944 when I became a War Correspond¬ 
ent. 

I visited RUBY FOO’S RESTAURANT at 240 West 
52nd Street, New York from 1936 through 1944 in my pro¬ 
fessional capacity and I wrote frequently and periodically 
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about the restaurant and its food, its atmosphere through¬ 
out that period. I know that there were other res- 
211 taurants in different parts of the country to wit; 

Washington, Boston, Providence, Miami, and at the 
Worlds Fair in New York operated by Buby Foo and 
Mrs. Pike, and I know that the restaurant enjoys the 
highest reputation for the quality of its food and service 
and for fine atmosphere. 

1 recall writing about the plaintiff in this action, Mrs. 
Florence A. Pike about eight or nine years ago. I wrote 
a full column about her, and her talented daughter, the 
well-known singer, Miss Bernice Parks. I recall in this 
article outlining the foundation of the Buby Foo Bes- 
taurant business by her and its extension to other cities. 
As a newspaper man, and as a writer about restaurants, 
I consider the development of Buby Foo one of the out¬ 
standing restaurant news items during the years when I 
was writing. 

I have frequently read about Mrs. Pike and Buby Foo 
from 1936 right up to date in papers, magazine, and peri¬ 
odicals by important writers, such as Walter Winchell, 
Danton Walker, Hi Gardener, Dorothy Kilgallen, Bobert 
Danon, Ed Sullivan, and Lee Mortimer, and many others, 
all of whom are considered leaders in the leading news¬ 
papers, and whose articles are syndicated and read in 
every state in every part of the country. 

I recall many discussions with other writers about Buby 
Foo and in all cases and at all times, it was the unani¬ 
mous opinion that Mrs. Florence A. Pike and Buby Foo 
had established a fine group of restaurants which ulti¬ 
mately developed into a canned goods business with dis¬ 
tribution all over the country. 

It is my considered opinion that the public throughout 
the United States identified the name Buby Foo with the 
operations of Mrs. Florence A. Pike, the plaintiff in this 
action. 


Malcolm M. Johnson 


Sworn to before me this 9th day of December, 1953. 

Annette Flatto, 

! Notary Public, State of New York, 

No. 31-1248700 

Commission Expires March 30, 1955 
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Affidavit of Benjamin R. Schneider 

State of New York ) 

County of New York ) 88 * : 

Benjamin R. Schneider, being duly sworn, deposes and 
says: 

I reside at 7 East 12th Street, in the Borough of Man¬ 
hattan, City and State of New York, I am a night-club and 
restaurant editor for the Fairchild Publications, which 
position I have held since 1933. 

The Fairchild Publications are publishers of “Women’s 
Wear Daily” and “Daily News Record.” 

The Fairchild Publications has a circulation of more 
than 50,000 throughout the United States and Canada, and 
foreign countries. The “Women’s Wear Daily” of which 
I am the restaurant editor is a publication primarily in¬ 
tended for those engaged in the manufacture, sale or dis¬ 
tribution of women’s wear. We have offices in different 
parts of the United States and foreign countries including 
an office in Washington, at 810-18th Street, Northwest In 
addition, the Fairchild Publications have offices in Atlanta, 
Baltimore, Boston, Charleston, Chicago, Cincinnati, Cleve¬ 
land, Delaware, Detroit, High Point, Kansas City, London, 
England, Los Angeles, Miami, Milwaukee, Minnesota, Mon¬ 
treal, Canada, Paris, France, Philadelphia, Pittsburgh, 
Portland, Providence, St Louis, San Francisco, 

213 Seattle and Yokohama, Japan. Practically every 
department store and manufacturer of Women’s 

wear, and the leading specialty stores throughout this 
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country are subscribers to “Women’s Wear.” It reaches 
all people who are interested in women’s wear and the 
manufacture and purchase of women’s wear. 

It has been my duty since 1933 as restaurant editor to 
visit all of the outstanding restaurants and night-dubs 
in New York, and to write my opinion concerning them for 
the benefit of many thousands of visitors, buyers and 
store executors who come to New York on business and 
who want first-hand information and accurate information 
with respect to the many fine restaurants and eating places 
in New York. The paper is distributed widely in every 
city and state of the United States, and there is a very 
substantial distribution in Canada and other foreign coun¬ 
tries. It is read by residents of all cities and states of 
the Union. 

In connection with my business as restaurant editor, I 
visited all of the outstanding restaurants in New York, 
and I recall that among the outstanding restaurants which 
I visited was Ruby Foo’s, at 240 West 52nd Street, which 
I first visited in my professional capacity on its opening 
night sometime in 1936 or thereabouts, the exact date now 
escapes me. This opening was an outstanding event in 
the restaurant industry, and truly a gala occasion. 

On the opening night, I remember meeting celebrities 
from all over the United States, including people like 
Elsa Maxwell, Eddie Cantor and his wife, Sophie Tucker, 
including all the leading newspaper and restaurant col¬ 
umnists whose columns are syndicated and rewritten all 
over the United States. 

Periodically from 1936, the opening date, I have visited 
Ruby Foo’s and I have many times written about 
214 Ruby Foo’s in my column in “Women’s Wear.” I 
have always written very favorably because in my 
considered opinion, it is one of the outstanding authentic 
restaurants in New York, and I have so written in my 
column from time to time. 

I have on many visits through the years to Ruby Foo’s 
met people from all parts of the country. I have met 
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celebrities and I have met newspaper columnists and maga¬ 
zine writers. I have read articles in many newspapers 
and periodicals at various times by outstanding writers. 
The name, “Ruby Foo’s” for food, for canned goods, and 
a restaurant chain is well known to me. All the restau¬ 
rants, and others associated with the New York restaurant, 
and the canning company which packages food under the 
Ruby Foo trademark have on the label and menus the 
distinctive symbol of a Chinese mandarin, the picture of a 
man with a fan, the same as on the menus and matches 
given away at the restaurants. 

In addition to the many visits to the New York restau¬ 
rant I have visited Ruby Foo’s restaurant in Boston, and 
also in Washington, and it has always been my impression 
and I feel it is the impression of the public generally that 
all the Ruby Foo restaurants are operated in the same 
manner, pursuant to the policy established in New York. 

i /s/ Ben Sohneideb 

Sworn to before me this 9th day of December, 1953 
Ajstnbtte Flatto 

Notary Public, State of New York 
QnaL in N. Y. Co. 

No. 31-1248700 

Certs, filed with Register’s 

Office, NY Co. and Bronx Co., 

Bronx Co. Clerk’s Office 
Commission Expires March 30,1955 
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| Affidavit of Edward A. Millar 

State op New Yobk ) # 

County of New Yobk ) ^ 1 

Edwabd A. Mttj;kr, being duly sworn, deposes and says: 
That he resides at 22 Fulton Avenue, Atlantic Beach, 
New York, and that he is the publisher of Gotham Guide, 
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formerly known as The Official Metbopolitax Guide and 
The Gotham Life, and in addition he published books and 
periodicals in the theatrical business. 

That the Gotham Guide is a publication in existence 
for forty-eight (48) years and is distributed throughout 
all the hotels in New York City except a couple like 
Waldorf-Astoria which have their own Guide, and it is 
also distributed in many of the fine restaurants, and in 
the United Nations Headquarters, and through the United 
Nations Delegations and throughout the United Nations 
Building, through their Information Bureau in Radio City 
and the Empire State Building; in railroad terminals, in 
steamship offices, and in all places where visitors to New ! 
York meet or congregate. There is some distribution also 
in hotels and railroad and transportation terminals out¬ 
side of New York. 

That this publication is the oldest publication of its type 
and distributes weekly about 40,000 copies. The purpose 
of the publication is to write about places of inter- 
216 est in New York which visitors want to know about, 
to recommend fine restaurants and to give the visi¬ 
tors information about the New York theaters, and points 
of interest 

In connection with my work as publisher of these pub¬ 
lications, it is my duty to see that the outstanding res¬ 
taurants and other places of interest are visited periodi¬ 
cally and to see that they are properly listed and recom¬ 
mended when deserving. 

In connection with this work, I personally visited many 
of the outstanding restaurants, and I have visited RUBY 
FOO’S DEN in New York, starting when it opened in 1936, 
and I have visited RUBY FOOTS DEN in Boston and in 
Washington, and I am acquainted with the fact that as a 
natural extension of the good-will built up by these restau¬ 
rants that the management have packaged and canned 
finest foods, and distributed them throughout the United 
States, starting around I think about 1940, when I recall 
they distributed the unusual sauces served in the restan- 


rants. Later on they packaged and canned Chinese foods. 

I have visited the New York EUBY FOO’S DEN periodi¬ 
cally since 1936, and know it enjoys the finest reputation, 
and that it caters to celebrities and newspaper men and visi¬ 
tors to New York. I have met at these restaurants many 
celebrities, and at various times most of the top New York 
newspaper and periodical writers, and I have read the 
comments of the top writers in New York newspaper 
syndicate columns which are picked up all over the United 
States. I remember visiting the RUBY FOOTS restaurant 
in the New York World’s Fair, which visitors from all over 
the United States and from foreign countries frequented. 

I remember that the menus in the Boston and Washing¬ 
ton restaurants were identical to the menus in the New 
York restaurant and that there was reference on 
217 said menus to the RUBY FOO Restaurants in other 
cities. 

In addition, I am well acquainted with the symbol used 
by all of the restaurants, and which will be found on the 
menus, on the matches, and on the stationery, and on the 
can, that is the Chinese man with the fan. It has always 
been my opinion that these restaurants were directed from 
one source, that their policy was identical, the foods were 
identical, and that they were a chain operating direct from 
New York. These restaurants enjoy the finest reputation 
and by reason of the fact that they all cater to out of 
town people and that they were at the World’s Fair, and 
that they received such favorable publicity in periodicals, 
and in magazine, and in syndicated columns distributed all 
over the United States, that the restaurants and the canned 
goods have a national reputation. 

I have not had the time to search for nor do I have 
complete files but I am attaching hereto, the original of 
three copies of Gotham Lite published in 1943, which on 
page 3, in each case, lists RUBY FOO’S DEN and identi¬ 
fies it as “America’8 Most Outstanding Restaurant” This 
listing has appeared in practically all of the issues of 
Gotham Guide and Gotham Life. I recall that there have 
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been some articles written by members of my staff con¬ 
cerning RUBY FOO’S REST AURA NT, bnt I do not have 
copies of the issues in which they appear. While the 
earliest issue I have here is 1943 RUBY FOG’S DEN was 
listed long before that as a recommended restaurant in the 
publication. I have attached to this affidavit copies of the 
Gotham Life herein referred to, and have attached photo¬ 
static copies of page 3, of the issues of March 28, July 
3rd, and August 28, of the year 1943 to the copies. 

/s/ Edward A. Miujtr 

Sworn to before me this day of December, 1953. 
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Upon consideration of plaintiffs’ motion for a rehearing 
on the secondary meaning that has attached throughout 
the land to the trade name “Ruby Foo’s”, and the opposi¬ 
tion thereto by the defendant and the receiver, all filed 
herein, it is, by the Court, this 2nd day of July, 1954, 

Obdeked, 

That the said motion of the plaintiffs for a rehearing 
on the secondary meaning that has attached throughout 
the land to the trade name “Ruby Foo’s” be and it is 
hereby denied. 

Richmond B. Kerch 
Richmond B. Keech 
District Judge 

Haaring Balov* Honorable Richmond B. Ketch. Judge. on 

Saturday, Norambar 7. 1353 

3 PROCEEDINGS 

The Court: I would like to say for the benefit of all you 
people here, I have just received a message from Mr. Meh- 
ler, attorney for the receiver in this case, who stated to me 
that he lives in Fairfax, Virginia, and since 7:15 this morn¬ 
ing he has been trying to get out of this place, without 
success. Each time he calls the AAA’s and other people 



and they say they will be there in 15 minutes, and he 
doesn’t know when he is actually going to get out. 

Now what is the feeling of the parties who are here as 
to this matter? Should we wait for him? He didn’t re¬ 
quest this matter be held. He just was accounting for his 
absence. 

Mr. McCarthy: I think we would rather leave it to Your 
Honor to decide that We don’t want to proceed against 
the receiver or take any advantage one way or the other. 

The Court: Actually, the interest which he represents is, 
in fact, represented by more than one party in counsel who 
are here; is that correct? 

. Mr. Davis: That is correct, sir. 

The Court: So in his absence his interest would be ade¬ 
quately protected. 

Mr. Davis: Yes, sir. 

The Court: Time being of the essence, I think we had 
better proceed, unless someone has some statement to the 
contrary. 

4 I (Counsel thereupon approached the bench, where 
! the following proceedings were had:) 

Mr. Davis: It is my understanding, Your Honor, that 
Mr. McCarthy was going to have one witness, Mrs. Pike. 
Mr. McCarthy now informs me that he has several people 
from New York, in addition. I have no objection to their 
testifying, but I think we ought to have a ruling on the 
witnesses. 

The Court: I think so, too, surely. 

(Counsel resumed their places at the counsel table and 
the following proceedings were had in open court:) 

Mr. McCarthy: We are ready to proceed, Your Honor. 

The Court: I understand there has been a call for a rule 
on the witnesses, and there has been obedience thereto. 

Mr. McCarthy: Yes. 

The Court: Mrs. Pike is a party and she can stay. 
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Mr. Davis: What about Mr. Jacob Pike, who is president 
of the corporation? 

Mr. McCarthy: He is a party. 

The Court: Yes, sir. There is no objection to him. 

Mr. McCarthy, for the purpose of the record, I think I 
should state that there is before the Court this morning a 
motion to present testimony of ownership of the trade 
name of Ruby Foo’s Den, Inc, prior to the sale of the 
assets of the corporation. I am calling attention to the 
fact that there had been a determination by this 

5 Court that the trade name was an asset of the cor¬ 
poration and that there had been no testimony taken 

prior to such determination. I should say that the deter¬ 
mination that the trade name was an asset of the corpora¬ 
tion was determined as a matter of law, after construing 
all of the claims of counsel for Florence A. Pike to be true 
and this fact, even though other parties to the action cate¬ 
gorically deny ownership of the trade name being in Flor¬ 
ence A. Pike. 

I think the record will show at the time this matter was 
determined that counsel for the plaintiff, Florence A. Pike, 
as well as the record generally showing that Mrs. Pike was 
a substantial stockholder in the Ruby Foo’s Den, Inc., the 
defendant corporation, and that the corporation was in 
such a state of financial difficulty that imminent action was 
threatened looking to put the corporation into bankruptcy. 

I felt that inasmuch as there had been a holding out by 
this Ruby Foo’s Den, Inc., a corporation, as a necessary 
consequence thereto, there had been substantial credit al¬ 
lowed to the corporation; the further fact my advice being 
there was no recognition or public record indicating that 
the Ruby Foo’s Den, Inc., corporation or trade name had 
been made in this jurisdiction, and the further fact that it 
is my understanding of the law that a trade name is a part 
and parcel of good will and when a corporation is sold in 
its entirety, that the trade name goes with it as an asset, 
plus the further fact that I felt that there was an 

6 estoppel on the part of Mrs. Florence A. Pike by 
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virtue of her relation to the corporation, participation 
in there to assert any right in this case against the 
creditors and other persons who are proceeding in this 
matter. 

Notwithstanding this, however, it is my purpose this 
morning to permit the introduction of testimony such as 
you may have, Mr. McCarthy, on behalf of Mrs. Florence 
A. Pike and, of course, to permit any opponents or persons 
in opposition thereto to introduce testimony. 

I think I should say to you, however, that I am not indi¬ 
cating thereby that I am departing at this time from my 
determination as a matter of law without regard to the 
factual claim that I would hold ultimately that this is not 
an asset of the corporation. I am not determining that I 
will not, either. I am merely stating so that everybody 
may be folly advised what is passing through the Court’s 
mind. 

Now if I am dear to all of you, why, then, I will be glad 
to hear anything you say and I think you gentlemen realize 
and the lady, too, that I am speaking from my recollection 
and for the substantiation of what I said factually, I think 
it best to refer probably to the record or to any direction 
that any of you gentlemen might desire to make, or lady, 
as of this time; if there isn’t any, why, I will be glad to 
hear your witness, Mr. McCarthy. 

Thereupon— 

7 Irwin Hosin 

was called as a witness by and on behalf of the plaintiffs 
and, being first duly sworn, was examined and testified as 
follows: 

Direct Examination 
By Mr. McCarthy:. 

Q. Please state your full name. A. Irwin Husin. 

Mr. Davis: What is the spelling of your name? 

The Witness: H-u-s-i-n is the last name. 
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By Mr. McCarthy: 

Q. Where do you live! A. 7576 184th Street, Flushing, 
New York. 

Q. What is your occupation? A. I am a lawyer. 

Q. Are you a member of the Bar of New York? A. Iam. 

Q. Directing your attention to the year 1942, did you 
know Mrs. Florence A. Pike? A. I dicL 

Q. Do you know Buby Foo? A. I did. 

Q. Was it brought to your attention that a restaurant 
bearing the name of Buby Foo’s Den was to be started in 
the city of Washington? A. It was. 

8 Q. Were you familiar with the fact that in 1939, 
a Maryland corporation of the same name had been 
formed? A. I knew about it, yes. 

The Court: What is the real name, Mr. McCarthy? 

Mr. McCarthy: Beg pardon? 

The Court: What is the actual name; is it Buby Foo Den, 
Inc.? 

Mr. McCarthy: The name Buby Foo’s—there is a pos¬ 
sessive in there. The evidence will show that a derivative 
name also is attached. For instance, there will be names 
that the Worlds Fair— 

The Court: Let me see. All I am interested in at the 
present time is, this action is brought against Buby Foo’s 
Den, Inc. 

Mr. McCarthy: Inc., of Maryland. 

The Court: All right, sir, a Maryland corporation. 

Mr. McCarthy: That is correct 

The Court: All right Let me ask you to be particularly 
specific, will you, so we can keep these terms clear? 

Mr. McCarthy: Yes, sir. 

By Mr. McCarthy: 

Q. Were you aware of the fact that a corporation en¬ 
titled Buby Foo’s Den, Inc., of Maryland, was formed for 
the purpose of establishing a restaurant in the District of 
Columbia? A. I wasn’t certain whether it was a Maryland 


corporation organized in the District of Columbia, 

9 bnt I knew a corporation was organized for the pur¬ 
pose of establishing a restaurant in Washington. 

Q. I show you a document and ask you if you can deter¬ 
mine what it is? A. Yes, I can. 

Q. Will you tell His Honor what it is? A. This is a 
licensing agreement that I drew in the summer of 1942 
between Florence A. Pike and Ruby Foo’s Den, Inc., the 
corporation that was to operate the restaurant in Wash¬ 
ington, D. C. 

Q. At that time had the restaurant opened for business? 
A. Not at that time. 

Q. Had you been in the District of Columbia in connec¬ 
tion with the opening of the restaurant prior to this docu¬ 
ment being drawn? A. Many times. 

Mr. McCarthy: Does Your Honor want this marked for 
identification? 

The Court: Yes, you better mark it 
Mr. McCarthy: Mr. Davis, would you stipulate that this 
is the same document that was furnished to me in the case 
of Ruby Foo, et al., v. Ruby Foo’s Den, Inc., a Maryland 
corporation, Civil Action No. 16941 in this Court? 

Mr. Davis: May I ask, Mr. McCarthy, in the in- 

10 terest of time, that I may be able to look over all 
these things he has given at one time, because I have 

not had a chance to prepare it? I believe it is, but I want 
to be certain. 

The Court: Do you want it marked for identification? 
Mr. Davis: Yes. 

The Court: All right, mark it Exhibit No. 1 for identifi¬ 
cation and treat it as offered by you, Mr. McCarthy, sub¬ 
ject to any objection by counsel, and that is the original 
agreement. 

Mr. McCarthy: Yes. 

(The document referred to was marked Plaintiffs’ Ex¬ 
hibit No. 1 for identification.) 


By Mr. McCarthy: 

Q. Do you have any knowledge of the manner in which 
Mrs. Pike obtained the trade name Ruby Foot A. Yes, I 
have some knowledge about it. 

Q. Would you tell us what that knowledge consisted of? 
A. There were a series of agreements, I don’t recall the 
dates or the times they were executed, that ran back, I be¬ 
lieve, as far as 1936 or thereabouts, perhaps ’37, under 
which Florence Pike obtained the use of the name Ruby 
Foo from Ruby Foo. 

Q. I show you a photostat of a document dated October 
10, 1936, purported to be signed by Ruby Foo, and ask if 
you have seen the original? A. Yes, I have. 

11 Mr. McCarthy: May this be marked for identifica¬ 
tion as No. 2? 

The Court: Yes. 

(The document referred to was marked Plaintiffs’ Ex¬ 
hibit No. 2 for identification.) 

By Mr. McCarthy: 

Q. I show you a document dated September 14, 1938, 
purported to be signed by Ruby Foo, and ask you if you 
have ever seen the original? A. Yes, I have seen the orig¬ 
inal of this one. 

Mr. McCarthy: May this be marked Exhibit No. 3? 

(The document referred to was marked Plaintiffs’ Ex¬ 
hibit No. 3 for identification.) 

By Mr. McCarthy: 

Q. I show you a document purported to be signed by 
Abraham Kessler, on the 5th day of October, 1943, and ask 
you if you ever saw that document before? A. Yes, I saw 
that before. 

Mr. McCarthy: May this original be marked for identifi¬ 
cation, with the right to substitute a photostat at a later 
date? 
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i (The document referred to was marked Plaintiffs’ Ex¬ 
hibit No. 4 for identification.) 

By Mr. McCarthy: 

Q. I have a document dated October 5, 1943, purported 
to be signed by Abraham Kessler and Florence A. 

12 Pike, and I ask you if you have seen such a docu¬ 
ment before? 

The Court: This is the same date? 

Mr. McCarthy: This is another document 
The Court: The same date? 

Mr. McCarthy: Yes, sir. 

The Witness: Yes, I remember seeing that 
The Court: Is that by Kessler and whom? 

Mr. McCarthy: By Kessler and Florence A. Pike. I ask 
that I be permitted to file a photostat at a later date, if 
necessary. 

(The document referred to was marked Plaintiffs’ Ex¬ 
hibit No. 5 for identification.) 

By Mr. McCarthy: 

Q. Are you familiar with the fact that Ruby Foo in the 
early 1930s established a restaurant in the city of Boston? 
A. Yes. 

Q. Are you familiar with the fact that Ruby Foo, in con¬ 
junction with Mrs. Pike, opened a restaurant in New York 
City known as Ruby Foo’s Den? A. I don’t know which 
way you want to put it, whether Ruby Foo in conjunction 
with Miss Pike or Mrs. Pike in conjunction with Mrs. Ruby 
Foo. There was a restaurant opened in New York. 

The Court: By those two parties? 
i The Witness: By those two parties. 

13 The Court: What is the date of that? 

Mr. McCarthy: Ruby Foo’s Den. 

The Court: When? 

Mr. McCarthy: When was it formed? 

The Court: Yes. 
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Mr. McCarthy: I think the incorporation date, I under¬ 
stand, is about 1936, Your Honor. 

The Court: Very well, and that is Bnby Foo Den? 

Mr. McCarthy: Yes, sir. 

The Court: Bnby Foo’s Den, excuse me. 

Mr. McCarthy: Yes, sir. 

By Mr. McCarthy: 

Q. Are yon familiar with the fact that a suit was filed in 
the United States District Court for the Southern District 
of California, Central Division, by Bnby Foo’s Den, Inc., 
a New York corporation, against Bnby Foo’s of California, 
Inc., and certain individuals? A. I am not certain of the 
exact title, but I am familiar with that suit. 

Q. I show you two documents and ask you if you can 
identify them? A. Yes. The first document, the original, 
is a bill of complaint in the suit that was filed in the South¬ 
ern District of California by Buby Foo’s Den, Inc., against 
Bnby Foo’s of California, Inc., and a number of individ¬ 
uals who are named in the title. 

14 Q. Were you connected with that suit? A. Yes, 
I was. 

Q. What was the purpose of that suit? A. That was to 
enjoin the operation of Buby Foo’s of California and the 
use of the name Buby Foo’s in California in connection 
with the operation of a restaurant there. 

Mr. McCarthy: I will ask that the document be marked 
for identification. 

(The document referred to was marked Plaintiffs’ Ex¬ 
hibit No. 6 for identification.) 

By Mr. McCarthy: 

Q. Now the second document, may I ask you the nature 
of that? A. It appears to be a photostat of an amended 
complaint, with a number of exhibits attached. I haven’t 
seen any of these things in many, many years. There was 
a motion for a preliminary injunction in that same action 
to which we have had reference before. 
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Q. Was the injunction granted! A. The injunction was 
ultimately granted. 

i Q. And made final! A. And made final. 

i Mr. Sandler: What was that answer! 

Mr. McCarthy: It was made final 

15 Mr. Kaufmann: Is that indicated in these papers 
that you have offered here! 

Mr. McCarthy: They are certified records of the Court. 

The Court: No. He says, is the decree in there! 

The Witness: I don’t think the decree is in those papers. 

By Mr. McCarthy: 

Q. Do you have a copy of it with you! A. I don’t know. 
If you will give me a moment, may I look through these 
papers! 

The Court: Certainly. 

The Witness: No, I haven’t got a copy of the decree. 

i (The amended complaint, previously referred to, was 
marked Plaintiffs’ Exhibit No. 7 for identification.) 

By Mr. McCarthy: 

Q. In the California suit, the Court had before it testi¬ 
mony that was reduced to writing! A. I believe there were 
depositions. 

Q. I show you a document and ask you if that is the one 
to which you refer! A. Yes. This is the deposition of one 
of the defendants, I believe. Perhaps there were some 
other witnesses, too; I haven’t gone through it 

Mr. McCarthy: I ask that this be marked for identifica¬ 
tion. 

(The document referred to was marked Plaintiffs’ Ex¬ 
hibit No. 8 for identification.) 

16 By Mr. McCarthy: 

Q. Are you familiar with the fact that Mrs. Pike has in¬ 
stituted an action in Canada for the protection of the trade 
name! A. I know about it I don’t know too much about 
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the details of it, but I know such an action was started in 
Canada. 

Q. Did you ever draw any other license agreements from 
Florence A. Pike to any other individuals for the use of 
the trade name! A. I don’t think so. I am not absolutely 
certain, but I don’t think I ever did. 

Q. Do you know any of the efforts made by Mrs. Pike or 
Ruby Foo to develop the secondary meaning of the name 
Buby Foot A. Yes. 

Q. Would you tell His Honor about that? A. My first 
knowledge of the name Ruby Foo was when the restaurant 
was opened in New York City. At that time I didn’t know 
Mrs. Pike, and my information came from publicity that 
appeared in newspapers, comments of columnists, word of 
mouth, statements about the new type of restaurant that 
had been created. Then I met Mrs. Pike, I believe, in 1939, 
during the World’s Fair, and there had been an operation 
at the World’s Fair by Mrs. Pike under the name Ruby 
Foo’s, and it became more widely known then. She was 
interviewed from time to time on the radio. She had given 
interviews to newspaper reporters. In the restau- 
17 rant I met people from many parts of the country 
whom I knew; of course, there were many I did not 
know in the restaurant in New York. From time to time I 
saw members of the motion picture colony. 

Mr. Davis: May I address myself to the Court? In the 
interest of time, what is this intending to prove towards 
the issue at this point? 

Mr. McCarthy: To establish that the trade name is a 
valuable property and that it has a secondary meaning 
which has been established throughout the country. 

Mr. Davis: Through this witness you intend to prove it? 

Mr. McCarthy: To prove part of it. 

The Court: Do you get a secondary meaning in the ab¬ 
sence of some trade mark? 

Mr. McCarthy: Yes, Your Honor. 

The Court: You do? 

Mr. McCarthy: Yes. 


The Court: You are going to show that! 

Mr. McCarthy: I think I can. Your Honor. 

The Court: You mean to make it not only statewide by 
country-wide f 

Mr. McCarthy: Yes, Your Honor. 

The Court: All right, sir. 

Mr. McCarthy: In any place where it has been 

18 used, we say it has been used all over the Atlantic 
Seaboard and it was estopped by the California 

courts. They put an infringement on it 
Mr. Sandler: Your Honor, I don’t like to interject in 
these cases, but is he attempting to prove this by an attor¬ 
ney who represented a party in interest? Certainly I don’t 
think he is qualified to prove it, in any event, assuming 
what Mr. McCarthy says to be true. 

The Court: Well, he is here now and the time is short 
Suppose we go ahead and see what he has to say. 

Mr. Kaufmann: Can we reserve the right to strike the 
testimony on the ground that it is irrelevant, immaterial 
and incompetent? 

The Court: You certainly may. 

I may say to you, much of what has been said—so you 
may have the benefit, too, Mr. McCarthy—you are asking 
him if he does know or if he has heard of this or that 
Frankly, I am not getting much from that, as you readily 
understand. 

Mr. McCarthy: At this time, if Your Honor please, I am 
going to move that only attorneys representing parties of 
record be permitted to interject or cross examine any wit¬ 
ness. 

The Court: Well, this is a rather extraordinary proceed¬ 
ing on your part, Mr. McCarthy. Here we sit Saturday. 
We sit Saturday by virtue of the fact that time is of the 
essence here. These persons have been called into a rather 
extraordinary session after the matter had been, as 

19 they had a right to think, disposed of. Nevertheless, 
they were called back. I think, unless there is undue 

and protracted and prolonged examination by people, I will 
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hear from them, sir. I think that all persons who may 
speak represent substantial creditors of the corporation, 
which I assume is the only interest any of these attorneys 
who are here have in the matter. 

Mr. McCarthy: Very well. Your Honor. 

You may examine. 

Cross Examination 
By Mr. Davis: 

Q. How do you spell your last name, sir? A. H-u-s-i-n. 

Q. Mr. Husin, when did you first, if at all, represent 
Ruby Foo’s Den, a New York corporation? A. Probably 
1939,1940. 

Q. Now you made certain statements to this Court with 
respect to a restaurant having been opened at the World’s 
Fair. A. Yes. 

Q. Do you have a recollection as to that? A. Yes. 

Q. And you referred to Florence Pike’s restaurant? A. 
Yes. 

Q. Now you explain to this Court what you meant by 
that Did you mean that that was her restaurant? A. It 
was a restaurant which she caused to be opened us- 
20 ing the name Ruby Foo’s through a corporation that 
she had caused to be organized; in fact, I don’t re¬ 
member the name of the corporation now. 

Q. But it was a corporation? A. It was a corporation. 

Q. And it wasn’t opened in the name of Florence Pike, 
trading as Ruby Foo’s Den? A. I don’t think so. 

Q. You were attorney of record at that time, were you 
not? A. I didn’t handle that transaction. That was started 
before I knew Mrs. Pike. 

Q. Did you have anything to do with the formation of 
any other corporations under the name of, trading as Ruby 
Foo’s Den? 

The Court: Say that again, excuse me, Mr. Davis. 



By Mr. Davis: 

i Q. Did yon have anything to do with the formation of 
any corporations known as Bnby Foo’s Den? A. I don’t 
think I did. 

i Q. Do yon know of any restaurants which have been 
opened np by Florence Pike, trading as Bnby Foo’s Den? 
A. Using the trade name rather than the corporate entity? 
Q. That is correct, sir. 

21 The Conrt: Using the trade name what? 

By Mr. Davis: 

Q. Florence Pike, trading as Bnby Foo’s Den? A. I 
don’t think I know of any. 

I Q. Were yon a counsel in interest in this California case 
yon referred to? A. I was not attorney of record. I was 
Mrs. Pike’s counsel at that time and went out to California 
in her behalf. 

Q. Is it your testimony here today that Florence Pike’s 
position in that California case was that the New York 
corporation derived its right to use the name Bnby Foo’s 
Den throngh Florence Pike? A. I don’t recall now. 

Q. I believe it was your testimony that yon knew that 
there was a corporation known as Bnby Foo’s Den, a Dela¬ 
ware corporation, which registered as a foreign corpora¬ 
tion in the District of Colnmbia in the year of 1940. A. 
I didn’t say that I knew of a corporation that had regis¬ 
tered in the District of Colnmbia. I said I knew that there 
has been a corporation organized in Delaware bearing the 
name yon mentioned somewhere around that time. I don’t 
remember exactly when. 

i Q. And that was separate and distinct from the corpora- 
! tion now before this Conrt? A. I believe so, yes. 

22 Q. Did yon represent the New York corporation 
i as of the time the Maryland corporation was formed ? 
A. Well, I didn’t represent the New York corporation gen¬ 
erally. I only handled certain specific things for the New 
York corporation and I wonld say at that time I probably 
was handling some matters for the New York corporation. 



Q. Mr. Hnsin, do yon have any other business other than 
being an attorney at law! A. No. 

Q. And yon have actively engaged in the practice of law 
since what year, sir! A- 1928. 

Q. Mr. Hnsin, I believe that yon testified that yon had 
drafted an. agreement or agreements known as licensing 
agreements between Abraham Kessler and Florence Pike! 
A. No, I didn’t say that. 

Q. Well, now, (fid yon draft any agreements known as 
licensing agreements between Florence Pike and anyone 
else with respect to this trade name! A. The only one 
that I remember drawing was the one between Florence 
Pike and the corporation that operated the restaurant in 
Washington. 

Q. Ton did draft such an agreement! A. That is the 
agreement that I drafted. 

Q. Approximately what year was that! A. 1942. 
23 Q. Could yon tell the Court the conditions and cir¬ 
cumstances under which yon were caused to draft 
such an agreement! A. Yes. The restaurant in Washing¬ 
ton was then under construction. A corporation had been 
organized somewhere in this area; I didn’t know exactly 
where it had been done. Are yon Mr. Davis! 

Q. I am, sir. A. It seems to me that yon were the at¬ 
torney who organized the corporation down here. I have 
a recollection of some correspondence in connection with 
that, and there was a man by the name of Jack Wiener who 
had become interested in the corporation that was to oper¬ 
ate the restaurant, and I believe was going to advance some 
additional funds for the use of the corporation. At that 
time there was some discussion about the right of the cor¬ 
poration that had been organized down here to use the 
name Ruby Foo’s. I was then asked to draw an agreement 
before the restaurant would open licensing the corporation 
to use the name Ruby Foo’s. During the course of these 
meetings, there were a number of people involved, as I 
recall, Mrs. Pike, her brother-in-law Jacob Pike, Virginia 
Dare, her husband; there may have been a couple other 
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people, I don’t remember exactly who had been discussing 
the terms under which the licensing agreement should be 
set up. 

There had been talk about the agreement between 

24 Ruby Foo and Mrs. Pike that had been executed 
some years before and the one thing they wanted to 

avoid was any question of argument about the right of the 
corporation here to use that name. 

Mrs. Pike said she was perfectly willing to permit the 
corporation to use the name, providing nothing would ever 
happen to the corporation that would in any way reflect on 
the name which had been established then as something 
synonymous with the finest food and service in the Chinese 
restaurant business. 

With that type of discussion, I drew an agreement I find 
from my files that I drafted the agreement first sometime 
in July, 1942, then re-drafted it and apparently I either 
delivered or sent several copies of it to someone. I don’t 
know whether they were sent to Mr. Wiener or to Mrs. Pike 
or to Virginia Dare, but they were apparently sent, because 
I find in my file a letter from Jack 'Wiener, which he re¬ 
turned the agreements to me—letter dated, I believe, 5th 
of August, 1942, asking that certain changes be made, and 
then the changes were made and those changes are the ones 
that are reflected in the agreement that was shown to me 
earlier in my examination. 

i Q. You say his letter is dated August, 1942? A. I would 
say—yes, I had it here before. 

Q. And it is also your testimony that in that letter he 
requested certain changes be made? A. Yes. I have the 
letter. 

25 Q. I ask you to look at this agreement you refer 
to, sir, as Exhibit No. 1, and ask you the date of that 

agreement? A. It is dated July 31,1942. 

! Q. So that the date of the signing of this agreement, 
which is known as your Exhibit No. 1, is prior to the date 
to which you refer that Jack Wiener asked you to make 
certain changes; is that correct, sir? A. That is right 
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Q. Now did you ever see this agreement you are refer¬ 
ring to executed by the parties? A. I have a recollection 
of being down here around the middle of August, when the 
agreement was signed. I remember seeing it signed, but I 
think it was around the middle of August, and it was 
signed here in Washington, as nearly as I recall, some two 
weeks or thereabout before the restaurant opened up. 

Q. Would you have any reason to know as to why this 
particular date was used in this agreement? A. The date 
of July 31,1942? 

Q. Yes, sir. A. The date had no particular significance 
except that when I drew the agreement the first time, it 
was a few days before the 31st of July and I inserted the 
July 31st date as the ultimate execution date, and then the 
changes were made a few days later and the original date 
was retained in the agreement. 

26 Q. Do you know on what date the Ruby Foo’s Den, 
Inc., a Maryland corporation, opened its business in 
the District of Columbia? A. It was in the early part of 
September, 1942, the very first part of September. I re¬ 
member being here. It was quite a function. 

Q. Are you familiar with the persons who were the orig¬ 
inal directors of this corporation for the first year? A. I 
couldn’t say that I remember without something to refresh 
my recollection. 

Q. Would you say that Florence Pike was a director the 
first year? A. I think so, but I am not certain. 

Q. Would you say that Ruby Foo was one of the direc¬ 
tors for the first year? A. I really don’t remember. I 
would be guessing. 

Q. I show you an instrument known as Certificate of In¬ 
corporation, Ruby Foo’s Den, Inc., and refer you to para¬ 
graph No. 9 thereof. Would you be kind enough to read 
that for the record? A. (Reading) “The corporation shall 
have four directors, with the right to it by its by-laws to 
increase said number and that Ruby Foo, Virginia Dare, 
Florence A. Pike, and David L. Peister, shall act as such 
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- until the first annual meeting or until their successors are 
duly chosen and qualified.” 

27 Q. And the date of that instrument is what, sir! 
A. That is dated—well, let me see. There are several 

dates here. The date on the signature to the certificate of 
incorporation appears to he November 22, 1941. Yes, that 
is what it appears to be. 

! The Court: And that is the Maryland corporation? 

Mr. Davis: Yes, sir. 

By Mr. Davis: 

Q. The excerpt from paragraph No. 9 that you read, sir, 
is from a certificate of incorporation of Ruby Foo’s Den, 
Lac., sworn to in the State of Maryland, reading further: 

“It is hereby certified that the within instrument is a 
true copy of the certificate of incorporation of Ruby Foo’s 
Den, Inc., as received and approved by the State Tax Com¬ 
mission of Maryland, November 24, 1941, at 11:55 ajn., 
over the seal and signature of Albert V. Ward, secretary.” 
i Is that correct sir? A. That is correct. 

Q. Did you know Abraham Kessler, sir? A. I may have 
met him; I am not certain. 

Q. Could you identify or distinguish the type on that 
photostat as being the type on the typewriter that you 
might have used in your office as of the time of this agree¬ 
ment that you referred to between Florence Pike and Ruby 
Foo’s Den, Inc., a Maryland corporation, was drafted? 
A. Well, looking at this photostat, I am not a suffi- 

28 cient expert on the idiosyncracies of typewriters to 
be able to say yes or not. I say it looks like it, but 

that is as far as I can go. 

Q. I show you the original, sir; maybe that will be a 
little more helpful Could you identify that in any more 
certain manner? A. Do you mean from the type itself? 

Q. Or from anything on there which might show that that 
originated in your office in New York City? A. Well, I 
recognize the document I recognize the language, the 
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backs, the detail, the over-all instrument. I know this is 
an instrument that I drew. 

Q. Do you know whether at that time a suit was threat¬ 
ened or pending by Ruby Foo, herself, of Boston against 
Ruby Foo’s Den, Inc., a Maryland corporation? A. I don’t 
know. 

Q. When did you first have any such knowledge? A. 
That a suit was threatened or brought? 

Q. Or brought A. It seems to me it was sometime after 
the restaurant was opened. I couldn’t be too specific 
about it 

Q. You had no part in that litigation? A. No. 

Q. Did you ever know Joel Pike, late husband of 
29 Florence Pike? A. Yes, very wefl- 

Q. Were your negotiations with him rather than 
with Florence Pike? A. I don’t understand what you mean 
by negotiations. 

Q. Negotiations with respect to the drafting of these 
agreements that we are referring to today. A. He may 
have been present from time to time. 

Q. Did he ever come to speak to you about drafting an 
agreement in his wife’s name with Ruby Foo? A. Not 
that I can recall. 

Q. Did he ever come to speak to you about drafting an 
agreement between his wife and the New York corpora¬ 
tion? A. Not that I can recall. 

Q. How many agreements, if any, did Florence Pike ask 
you to draft for her with respect to the use of this name? 

The Court: Florence Pike? 

Mr. Davis: Florence Pike, yes, sir. 

The Witness: I really don’t remember specifically. 
There may have been only this one. There may have been 
others. I really don’t recall 

By Mr. Davis: 

Q. You are familiar with the fact, though, are you not, 
that there were a considerable number of agreements be¬ 
tween Ruby Foo and Florence Pike with respect to the 
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transfer of the name from Ruby Foo to Florence 

30 Pike, are yon not? A. Yes, I know there were sev¬ 
eral agreements. 

Q. Bnt yon had nothing to do with those agreements? 
A. Nothing whatsoever. 

Mr. Davis: No farther questions. 

The Court: Have yon anything further, Mr. Ward? 
Maybe I might ask, Mr. Mehler, do yon have any ques¬ 
tions? 

Mr. Mehler: I have no questions, Your Honor. 

Redirect Examination 
By Mr. McCarthy: 

Q. Were you the attorney or Mr. Jack Wiener in New 
York? A. I represented him on some occasions. 

j Q. Did you represent him at the time an investigation 
was made as to the right to use the trade name Ruby Foo 
in the District of Columbia? A. I think I was represent¬ 
ing him in some capacity around that time. 

Mr. McCarthy: I think that is all we have of this wit¬ 
ness. 

The Court: All right, sir. We will recess for five min¬ 
utes so I can sign some probate matters. 

i (Whereupon a short recess was taken.) 

The Court: All right, Mr. McCarthy. 

Thereupon— 

Samual Oliphant 

was called as a witness by and on behalf of the plain- 

31 tiffs and, being first duly sworn, was examined and 
testified as follows: 

Direct Examination 

By Mr. McCarthy: 

Q. Please state your full name. A. Samuel Oliphant 
Q. Where do you live, Mr. Oliphant? A. 46 Arleigh Road 
in Great Neck, Long Island. 


Q. What is your occupation? A. lama lawyer. 

Q. Where do you practice? A. 521 5th Avenue, New 
York City. 

Q. Do you know Mrs. Florence Pike? A. I do. 

Q. Did you know Ruby Foo? A. I did. 

Q. Did it ever come to your attention that Ruby Foo had 
made an assignment to a man by the name of Kessler? 
A. Yes. 

Q. And that was of the trade name Ruby Foo? A. That 
is correct 

Q. Did it come to your knowledge that Kessler trans¬ 
ferred the trade name to Mrs. Pike? A. That is correct, 
it did. 

Q. I show you a license agreement marked here as Ex¬ 
hibit No. 1 and ask you if you have ever seen that docu¬ 
ment before? A. I believe this was offered in evi- 
32 dence in the Washington suit 

Q. You have seen it before? A. And I have seen it 

Q. I show you Exhibit No. 2, a photostat, and ask you if 
you have seen the original? A. Yes. This was also offered 
in evidence in the Washington suit, the original of this, 
rather. 

Q. I show you No. 3 and ask you if you have seen the 
original of this before? A. Yes. This also was offered in 
evidence in the Washington suit 

Q. I show you one marked No. 4 and ask you if you have 
seen that? A. Yes. I believe this was also offered in evi¬ 
dence in the Washington suit. 

Q. I show you No. 5 and ask you if you have seen that? 
A. Yes. This was also offered in evidence in the Washing¬ 
ton suit 

Q. Mr. Oliphant, other than a corporation in New York 
City that operates Ruby Foo’s Den, is there any other cor¬ 
poration connected with the Chinese food business which 
operates in the city of New York? 

The Court: How is that, Mr. McCarthy? 
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By Mr. McCarthy: 

33 Q. Other than the corporation that runs the res- 
i taurant, is there any other corporation ? 

The Conrt: Let’s specify. Yon have got a lot of similar 
names. Let’s see which restaurant yon are talking about, 
please. 

By Mr. McCarthy: 

Q. What is the official name of the corporation which 
runs the restaurant in New York City? A. Buby Foo’s 
Den, Inc. 

Q. And that is a New York corporation? A. That is 
correct 

Q. Is there any other corporation in New York using 
the name Buby Foo, with or without derivatives, which is 
engaged in the sale of Chinese foods? A. Yes. 

Q. And what is that? A. Buby Foo’s Products, Inc. 

Q. Do you know whether Buby Foo’s Products, Inc., has 
a license agreement from Florence Pike? A. Yes. 

Q. To use the name Buby Foo? A. That is correct 
Q. Are you cognizant of a suit that was filed in Canada 
to protect the name Buby Foo? A. I think your expres¬ 
sion is a little bit incorrect, Mr. McCarthy. We brought 
that suit because of the fact that a company in Can- 

34 ada had been using the name—in a sense was pro¬ 
tecting—we were actually trying to enjoin the user 

of that name by that group in Canada. 

The Court: That may mean what, sir? 

The Witness: Buby Foo’s Den, Inc., our identical name, 
our identical menus and everything else. 

By Mr. McCarthy: 

Q. Is that suit still pending? A. Yes. 

Q. Did you draw the license agreement between Florence 
Pike and Buby Foo’s Products, Inc.? A. Yes. 

Mr. McCarthy: You may inquire. 
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Cross Examination 
By Mr. Davis: 

Q. Mr. Oliphant, when did yon draft that licensing agree¬ 
ment between Roby Foo’s Den, Inc. and Rnby Foo’s Den 
Products? A. There is no soch company as Rnby Foo’s 
Den Products. 

Q. What is the proper title? A. Rnby Foo’s Products. 
Q. Rnby Foo’s Products. A. That is right. 

Q. When was that agreement drafted that yon referred 
to between that corporation and Florence Pike? A. 

35 My recollection is it was drawn sometime about the 
commencement of that business, which I believe was 

1938. 

Q. The Products Corporation was formed in 1938? A. 
No. The original Products Company, I think, was formed 
originally in 1935—no, I am wrong about that. 1945. 

Q. 1945? A. 1945.1945, I am sorry. 

Q. Is that the approximate year, the approximate time 
when the agreement between Florence Pike and that corpo¬ 
ration in 1945 was drafted by you? A. No. You asked me 
two distinct questions, as I understand it. One you asked 
me in connection with the formation of the Products Com¬ 
pany; the other you asked me in connection with the draw¬ 
ing of this agreement. The agreement with respect to the 
license, my best recollection, was drawn in 1948. 

Q. In 1948? A. ’4a 

Q. When was this Products Company formed? A. I testi¬ 
fied there were two Ruby Foo’s Products. One, I believe, 
was formed in 1945. That was dissolved by reason of failure 
to pay franchise taxes. Another company was formed in 
1948. I think my recollection is 1948. 

Q. So the only thing of record we have at the moment 
with respect to the Products Company is the fact that 

36 the company you referred to as Ruby Foo’s Products, 
as we now know it, was formed in the year of 1948? 

A. That is my recollection. 



Q. Now you referred to an agreement authorizing that 
Products Company by Florence Pike to use the name; is 
that correct, sir? A. That is right. 

Q. What year was that drafted? A. I said 1948. 

Q. The same year that the corporation was formed? A. 
That is my recollection. 

Q. Was that the first year the Products Company actually 
produced merchandise for sale on the market? A. That 
latter Euby Foo’s Products, yes, I believe 1948 was the 
first year it produced anything for sale. 

Q. Mr. Oliphant, how long have you represented this cor¬ 
poration? A. What corporation? 

Q. Euby Foo’s Den, Inc., of New York. A. I don’t be¬ 
lieve I ever represented the corporation except on two oc¬ 
casions. Sol Goldman was the attorney for the corporation. 

Q. Did you ever have anything to do with the drafting of 
agreements between Euby Foo and Abraham Kessler? A. 
No. 

37 Q. Did you ever have anything to do with the 
drafting of agreements between Abraham Kessler 
and Florence Pike? A. No. 

Q. Did you ever have anything to do with the drafting of 
any agreements between Florence Pike and Euby Foo’s 
Den, Lie., a Maryland corporation? A. No. 

Q. Now this California suit you referred to, were there 
any other parties plaintiff in that suit other than Euby 
Foo’s Den, a New York corporation? A. I did not refer 
to a California suit. 

Q. I am sorry, Canada suit; may I change that? A. May 
we have the question. 

(Question read.) 

Mr. Davis: May I strike that question, please, and re¬ 
frame that question? 


By Mr. Davis: 

Q. Do you know whether or not there were any other 
parties plaintiff in the Canadian snit other than Ruby Foo’s 
Den, a New York corporation? A. Oh, definitely, yes. 

Q. Who were they, sir? A. Rnby Foo, Florence Pike, then 
called in the snit as Florence Darrish in the practice of that 
Conrt, Ruby Foo’s Den, Inc., of Washington, Rnby 

38 Foo’s Den, Inc., of New York and Rnby Foo’s Den, 
Inc., of Boston. I believe there were five or six plain¬ 
tiffs. 

Q. Are yon familiar with the California suit, sir? A. Yes. 
Q. Who were the parties plaintiff in that suit, if yon re¬ 
call? A. Rnby Foo’s Den, Inc., of New York. 

Q. Solely? A. Solely. 

Q. What year was that in, sir? A. My recollection is 
that the snit was brought in 1939. I am familiar with 
it to that extent. 

Q. Did yon have anything to do with the formation of the 
corporation known as Rnby Foo’s Den, Inc., a Maryland 
corporation? A. No. 

Q. Did yon have any thing to do with the formation of a 
corporation known as Rnby Foo’s Den, Inc., a Delaware cor¬ 
poration? A. No. Mr. Davis, I can clarify this for yon. I 
stepped into the picture when you stepped out. When yon 
went into the service, I met yon, I believe, at Mrs. Pike’s 
house, when yon were going. Yon wanted to turn the case 
over to somebody. Yon recommended, I think Colonel Day 
and we went to see Colonel Day with Mr. Pike, Jake 

39 Pike, I think Mrs. Pike, I think also Joel Pike. I 
don’t know when you left for the service, whether it 

was in ’43 or ’44. 

Q. November 7, 1943. 

Mr. Davis: No further questions. 

The Court: Any further questions? 
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Redirect Examination 
By Mr. McCarthy: 

Q. Did yon ever condnct on behalf of Mrs. Pike any nego¬ 
tiations with anyone for a license agreement including the 
name Ruby Foo, alone or with any of its derivatives? 

Mr. Davis: I object to that, sir, as not having anything 
to do with the issues before this Court. It is irrelevant. 

The Court: What does it have to do? 

Mr. McCarthy: It is going again to that secondary mean¬ 
ing. The name Ruby Foo has attained a secondary mean¬ 
ing which is a valuable trade right, which we claim, but I 
wouldn’t press the question. 

Thereupon— 

Florence A. Pike, 

one of the plaintiffs, was called as a witness in her own be¬ 
half and, being first duly sworn, was examined and testified 
as follows: 

Direct Examination 
By Mr. McCarthy: 

Q. Mrs. Pike, keep your voice up so that all counsel 
40 over here and His Honor will hear you. 

Please state your full name. A. Florence A. Pike. 

Q. Where do you live? A. 69 East 80th Street, New York. 

Q. With reference to Ruby Foo’s Den, Inc., a New York 
corporation, are you connected with that corporation? A. I 
am. 

Q. In what capacity? A. President. 

Q. How long have you been president? A. Since 1940 or 
’41. 

Q. Did you know Ruby Foo? A. Yes I did. 

Q. When did you first meet her? A. 20 years ago. 

Q. Where was that? A. In Boston. 

Q. At that time what was she doing? A. She had a little 
restaurant with a seating capacity of about 25. 
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Q. Did the capacity of that restaurant increase? A. It 
did 

Q. To what extent? A. I would say seven or eight 
times. 

41 Q. Under what name was it operated in Boston? 
A. It was known as The Den. 

Q. Did there come a time that you and Ruby Poo entered 
into an agreement whereby the name Ruby Foo was as¬ 
signed to you by Mrs. Ruby Foo? A. Did there come a time 
when—I am sorry, I didn’t get it completely. 

Q. Did there come a time when you and Ruby Foo reached 
an agreement whereby you were to have the use of the trade 
name Ruby Foo? A. Yes. 

Q. Do you know Abraham Kessler? A. I do. 

Q. Was the trade name first assigned by Ruby Foo to 
Abraham Kessler? A. Yes. 

Q. And was Kessler your nominee in the transaction? 
A. Yes, he was. 

The Court: A I to understand from that that you are 
contending that it went to Kessler, from Kesler to Mrs. 
Pike? 

Mr. McCarthy: I am contending that Kessler was Mrs. 
Pike’s nominee in the transaction. 

By Mr. McCarthy: 

Q. Pursuant to the negotiations which you had, did there 
come a time when a restaurant was to be formed in 

42 the District of Columbia to be known as Ruby Foo’s 
Den? A. Yes. 

Q. When was the idea arrived at to to open the restaurant 
in the District of Columbia? A. I think when we first 
started the restaurant in New York, we discussed it, Ruby 
and I. 

Q. Did there come a time when you authorized the Ruby 
Foo’s Den, Inc., of Maryland to use the trade name? A. Yes. 

Q. And is this the document by which you did it, referring 
to Exhibit No. 1 ? A. Yes, this appears to be it, yes. 
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Q. I show you a document, Exhibit No. 2, from Ruby Foo 
to Abraham Kessler, and ask you if you have seen the 
original? A. Yes, I have. 

Q. Do you have the original of that? A. Yes, I do. 

Q. I show you Plaintiffs ’ Exhibit No. 3, an agreement 
between Ruby Foo and Abraham Kessler, dated September 
14,1938, and ask you if you have seen the original? 

Mr. Davis: While the witness is looking at it, sir, it was 
her statement just now in response to a question that she 
does have the originals. In view of that fact, may I request 
that she produce them? 

! Mr. McCarthy: I didn’t hear you. 

43 The Court: He is asking for the production of the 
originals if she has got them. 

Mr. Davis: She said she had the originals in response to 
your question. 

Mr. McCarthy: If we have the originals here, I have got 
so many papers—for the moment, Mr. Davis, there is no 
question, is there, that the photostat was the document— 

The Court: No. His proposition, Mr. McCarthy, is if the 
original is available, it should be presented. I think he is 
correct. 

Mr. McCarthy: I will try to find them. While I am con¬ 
ducting the examination— 

The Court: What is that Exhibit No. 2, that is. Ruby Foo 
to Kessler? 

Mr. McCarthy: No. 2? 

The Court: Yes, sir. 

Mr. McCarthy: Is Ruby Foo to Kesselr. 

The Court: And No. 3 is an agreement between Ruby Foo 
and Kessler? 

Mr. McCarthy: Ruby Foo and Kessler. 

The Court: There are two ? 

Mr. McCarthy: Two of them, Your Honor. 

The Court: All right 


By Mr. McCarthy: 

Q. I show you a document dated October 3, ’43, 

44 Exhibit No. 4, signed by Abraham Kessler, and ask 
you if that is correct? A. That is correct 

Q. I show you Exhibit No. 5, purported to be signed by 
Abraham Kessler and yourself, and ask you if you have seen 
that document? A. My signature is on there. I am not too 
familiar with it. 

The Court: Keep your voice up. Madam, so the reporter 
can hear you, please. 

By Mr. McCarthy: 

Q. I show you Exhibit No. 4, purporting to be an assign¬ 
ment from Abraham Kessler to you. Have you see that 
document before? 

Mr. Davis: What is the date of that document, please? 

The Court: October 3, *43,1 think he said. 

Mr. McCarthy: February 20, 1941. 

The Court: Mr. McCarthy, you better back up, because 
you did, I am pretty sure, previously show what you stated 
to be Exhibit 4, and stated under date of October 3, ’43. 

The reporter confirms what I said to you. 

Mr. McCarthy: There was a No. 4 on the back. I pre¬ 
sumed it was No. 4. 

The Court: Now what you called No. 4, do you want to 
give it another number? 

The Clerk: It is, Your Honor. I didn’t put it— 

45 The Court: But for purposes of this case, you 
want to give it a new exhibit number? 

Mr. McCarthy: That is right 

The Court: What is the next number? 

The Clerk: The next number is 9. 

(The document referred to above was marked Plaintiffs’ 
Exhibit No. 9 for identification.) 

The Court: And that is the one which is dated October 
3, ’43, an assignment to Kessler? 
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Mr. McCarthy: An assignment by Kessler to Florence 
Pike. 

The Court: All right 
By Mr. McCarthy: 

Q. Now, Mrs. Pike, did there come a time after yon had 
received the assignments of the name Bnby Foo that you 
granted back to Ruby Foo the right to use the name in con¬ 
nection with the Massachusetts corporation? A. Yes. 

Q. And what was the name of that corporation? A. It 
was a partnership at the time. It was known as The Den, 
and when I opened Ruby Foo’s in New York, I changed it 
from The Den to Ruby Foo’s Den. I didn’t like the sound 
of the name The Den. Then I, in turn, gave her the right 
to use Ruby Foo’s Den and she incorporated. I think that 
was in 1939. 

Q. Did you license the New York corporation which 
46 runs the restaurant to use the name Ruby Foo? A. 
Yes, I did. 

Q. When did you do that? A. My nominee, Mr. Kessler, 
my husband’s nephew, at that time licensed the New York 
restaurant to use the name Ruby Foo’s Den, Inc. 

Mr. Davis: Do you intend to produce that certificate in 
evidence? 

Mr. McCarthy: If we have it. 

Mr. Davis: I object to the testimony on those lines, Your 
Honor. 

The Court: All right, sir. Do you want to check before 
you leave that to see if you have got the license? 

Mr. McCarthy: I do not have that 

The Witness: Mr. McCarthy, may I say something to you, 
please? 

Mr. McCarthy: What is it you want to say, Mrs. Pike? 
Say it right out loud. 

The Witness: The license agreement to Ruby Foo’s in 
New York— 

, Mr. Davis: I will object, Your Honor, to any statement 
unless in response to questions by counsel. 
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The Court: All right, sir. Do you want to talk to the 
witness? 

(The witness conferred with Mr. McCarthy.) 

47 By Mr. McCarthy: 

Q. Mrs. Pike, other than the New York corpora- 
- tion, have you authorized anyone or a corporation to use 

k the name Ruby Foo or derivatives thereof? A. Yes, I have. 

Q. Would you please name the ones that you have? A. 
One to Ruby Foo in Providence, Rhode'Island; two to the 

► World’s Fair; one known as Ruby Foo’s— 

„ Mr. Davis: May I interject the same objection, unless 

Mr. McCarthy intends to produce the instrument showing 
’ such licensing agreement? 

By Mr. McCarthy: 

Q. Mrs. Pike, to what individual did you make an assign- 
* ment for the use of the name Ruby Foo in connection with 

k the World’s Fair? 

Mr. Davis: If she did. 

Mr. McCarthy: Yes. 

► The Witness: Yes, I did. 

By Mr. McCarthy: 

Q. And what was the name of the party? A. Jack 
Wiener and Louis Wiener, his brother. 

Q. Do you remember the amount paid you? 

The Court: Wouldn’t the agreement speak for itself? I 
» think the agreement speaks for itself, Mr. McCarthy, if 

there is such a thing. 

48 Mr. McCarthy: I don’t have it. I have testimony 
in the prior case, in the deposition of Jack Wiener, 

that he purchased— 

The Court: Maybe you better talk to Mr. Davis about 
depositions. 

k Mr. McCarthy: All right, I will go on with something 

k else while Mr. Davis is examining. 

r 

► 



Mr. Davis: I will object to any testimony Mr. Jack Wiener 
bad in the previous case. 

The Court: Very well 

By Mr. McCarthy: 

i Q. Mrs Pike, did you license a New York corporation 
known as Ruby Foo’s Products, Inc., to use the name Ruby 
Foo? A. I did. 

Q. Who owns the stock of that corporation? A. I do. 

i Q. One hundred percent? A. One hundred percent. 

Q. What does that corporation manufacture? A. Chinese 
foods in cans. 

i Q. What is the distribution of the products for sale? 
A. Almost, I would say, about 40 States of 48, plus Canada, 
plus South America. 

; Q. Do those cans bear the name of Ruby Foo’s Products? 
A. They bear the same labels as our menus do. 

The Court: The question is, do they bear the name 
49 Ruby Foo? 

The Witness: Yes, they do. 

By Mr. McCarthy: 

Q. Do they bear the same symbol which is used in all of 
the Ruby Foo corporations that you know of? A. They do. 

! Q. What is that symbol? A. The Chinese man with the 
fan. 

Q. Mrs. Pike, with reference to the New York corporation 
that runs the restaurant, do they sell their products outside 
of New York City? 

The Court: Now you are talking about the Ruby Foo’s 
Products or talking about the restaurant? 

Mr. McCarthy: I am talking about the restaurant. 

!The Court: The restaurant as distinguished from the 
Products Corporation? 

Mr. McCarthy: Yes, sir. 

The Court: All right. 

The Witness: We air express it all over the world. 
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By Mr. McCarthy: 

Q. Do yon send it to Europe? 

The Court: All over the world would be pretty near 
enough, sir. 

The Witness: We have. 

By Mr. McCarthy: 

50 Q. Korea? A. Yes, we have. 

Q. How do yon receive those orders? A. By tele¬ 
gram. I have boxes full of them. Most of them by telegram. 

Q. Are the products of Ruby Foo’s Products, Inc.—how 
are they distributed? A. We have brokers. 

Q. In the various States? A. That is right 
Q. Mrs. Pike, you are a party defendant in an action 
brought in this Court by Ruby Foo, wherein it was sought 
to determine the ownership of the name Ruby Foo and 
derivatives. A. Yes, I was. 

Q. And that suit was filed on August 27,1942, according 
to the record. Who represented you in that action? A. Mr. 
Oliphant, Mr. Nathan Fink, of Boston, and Mr. Davis. 

Q. Who was the local counsel in Washington? A. Mr. 
Davis. 

Q. He also represented the corporation? A. He did. 

Q. And what office did you hold at the time this Ruby 
Foo’s action was filed against you? A. Where? 

51 Q. In the Maryland corporation. Did you hold any 
office in the Maryland corporation at that time? A. 

Yes. I believe I was president. 

The Court: Vice-president? 

The Witness: President. 

Mr. Kaufmann: Your Honor, I wonder if it wouldn’t be 
—I mean, I don’t want to object if Your Honor feels other¬ 
wise, but if there is a record in the case, I want to know 
why that isn’t being offered, instead of having to go through 
a lot of questions and answers and then probably offer the 
record anyhow. 
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Mr. McCarthy: If Your Honor please, I offer in evidence 
the entire record of this Court in Civil Action No. 16941, 
entitled Ruby Foo, Ruby Foo’s Den, Inc., v. Ruby Foo^s 
Den, Inc., a Maryland corporation. 

The Court: Mr. McCarthy, you mean Ruby Foo and Ruby 
Foo’s Den, Inc., two plaintiffs? 

Mr. McCarthy: Yes, Your Honor. 

The Court: Inc., of what? 

Mr. McCarthy: Beg pardon? 

The Court: What is the first Inc.? Is that entered to 
show what, New York? 

Mr. McCarthy: I think, Your Honor, that is a Massachu¬ 
setts corporation. 

The Court: All right, sir. 

52 Mr. McCarthy: It was against Ruby Foo’s Den, 
Inc., a Maryland corporation, George Dare, Virginia 
Dare, Joel Pike, Florence Pike, David Peister, Jack Wiener, 
Stanley Cohen, Civil Action 16941. The jacket shows it 
was filed on August 27,1942, and we ask that it be received 
in evidence. 

The Court: Does anybody object to it? 

Mr. Kaufmann: The Court takes judicial notice of its 
own records anyhow. 

The Court: Does anybody object to it? 

Mr. Davis: No, sir. 

Mr. Kaufmann: No, sir. 

(The entire record of this Court in Civil Action 16941 was 
marked Plaintiffs* Exhibit No. 10 and received in evidence.) 

By Mr. McCarthy: 

Q. Mrs. Pike, in the action to which we have just been 
referring, were all of the assignments from Ruby Foo to 
Kessler and from Kessler to you placed in the record to 
substantiate the fact that the Maryland corporation had the 
right to use the name Ruby Foo under your license? A. Yes. 

Q. Do you know whether or not those documents were 
presented in the pleadings to this Court while Mr. Davis 


was still your attorney? A. They were in Mr. Davis’ 
office. 

53 Q. Did yon later have the firm of Mr. Padway 
represent yon and the corporation in this snit? A. 

Yes, I did. 

Q. When were yon removed as president of the Ruby 
Foo’s Den, Inc., of Maryland? A. Right after Mr. Pike, 
my brother-in-law, walked ont of the plant in New York. 
It was in the latter part of 1948. 

Q. What was your brother-in-law’s name? A. Jacob 
Pike. 

Q. Did there ever come a time that Jacob Pike applied to 
you for permission to use the trade name Ruby Foo in Phil¬ 
adelphia? A. Yes. 

Q. When was that? A. After he walked out of the plant 
and we had words, he made a demand on me. 

Q. What was the nature of the demand that Jacob Pike 
made upon you to use the trade name Ruby Foo? A. He 
told me he wanted to get out of Washington. He wanted to 
open in Philadelphia. He wanted $30,000. 

The Court: What has that got to do with this Mr. Mc¬ 
Carthy? Are we going to go into a personal feud between 
sister-in-law and brother-in-law? 

Mr. McCarthy: No. It is merely to show— 

The Court: Well, we are getting pretty close to it, 
sir. 

54 Mr. McCarthy: To show one time Jacob Pike, the 
present president of the Maryland corporation, ap¬ 
plied to Mrs. Pike for the right to use the name in another 
city. 

The Court: She has already said that a couple of times. 
Mr. McCarthy: I think that is all, if Your Honor please. 

Cross Examination 

By Mr. Davis: 

Q. Mrs. Pike, what other names are you known by, please? 
A. Florence A. Pike. 
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Q. Is that the only name? A. The only name. 

Q. Yon heard the testimony here of Irwin Hnsin of New 
York today! A. Yes. 

Q. Did yon hear him refer to you as being referred to 
by another name in the country of Canada? A. Yes. 

Q. What was that name, please? A. Florence Danish. 
That is my maiden name. 

Q. Now, Mrs. Pike, were you a party to the original part 
to the formation of the corporation known as the Maryland 
corporation? A. Yes, I was. 

Q. And was Ruby Foo a party to that formation also? 
A. She was. 

55 Q. Is there anything in the certificate of incorpo¬ 
ration or in the original minutes of the stockholders 
or board of directors of that corporation by you or Ruby 
Foo restricting or limiting the use of the trade name Ruby 
Foo to the corporation known as Ruby Foo’s Den, Inc., a 
Maryland corporation? A. At this moment I don’t know 
if it is in the certificate. 

Q. Mrs. Pike, I show you what purports to be and is 
marked Certificate of Incorporation, and ask you—which 
is certified by the State of Maryland, with their seal—if 
there is any thing in that Certificate of Incorporation by 
you or any other of the directors or any person, as a matter 
of fact, restricting or limiting the use of the trade name of 
this corporation? A. Do you want me to read this? 

, The Court: Let me ask you, gentlemen. Can we agree 
that it does or does not? 

Mr. McCarthy: I will agree with whatever it says, Your 
Honor. 

The Court: No, that isn’t helpful. 

Mr. McCarthy: I don’t believe I have ever seen it. 

The Court: Somebody ought to know it, my goodness. I 
mean, we don’t have to let the lady— 

Mr. McCarthy: The certificate of incorporation, no. 

The Court: It is not in it? 

Mr. McCarthy: No, of course not. 


56 
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The Court: All right, you have answered the question. 

Mr. Davis: What about the minutes? 

Mr. McCarthy: I haven’t seen the minutes. 

By Mr. Davis: 

Q. Do you know of any minutes of any meetings which 
would reflect any restriction upon the use of the name by 
the corporation? A. I haven’t been to a meeting in six 
years. 

The Court: No, madam. Were there earlier meetings 
when you were there? 

The Witness: I wouldn’t know, not for six years. 

By Mr. Davis: 

Q. Let’s go back to the year 1941, when this corporation 
was formed? Up to the time, say, 1945. Were there any 
meetings, to your knowledge, where there were any resolu¬ 
tions adopted by the board of directors or the stockholders 
restricting the corporation to the use of the name Ruby 
Foo? A. Yes, there was. 

Q. And when was that? A. When was what? 

Q. That meeting. A. I wouldn’t remember. 

Q. You do know there was such a meeting? A. Of course. 

Q. Would you tell the Court approximately what 
57 year? A. At that time we have had meetings every 

year. 

Q. Is it your testimony, Mrs. Pike, that you do re¬ 
call such a meeting but you wouldn’t even know in what 
year; is that correct? A. I said we have had meetings every 
year. 

The Court: No, madam, that is not the question. Suppose 
you put the question again, Mr. Davis. 

By Mr. Davis: 

Q. Mrs. Pike, between the date of the formation of this 
corporation and the year 1945, to your recollection were 
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there any meetings by either the stockholders or the board 
of directors adopting any resolutions restricting the nse of 
the name Baby Foo to The Den, to the corporation known 
as Baby Foo’s Den, Inc., a Maryland corporation? A. I 
believe the first meeting that we had, yes. 

Q. The first meeting of the stockholders or board of di¬ 
rectors, would you remember ? A. I wouldn’t remember. 

Q. If I show you the first meeting of the board of di¬ 
rectors and the stockholders of Baby Foo’s Den, Inc., a 
Maryland corporation, and ask you, would you be kind 
enough to point that out to the Court? 

Mr. McCarthy: If Your Honor please, if the records show 
it, I will concede it; I don’t know. 

58 The Court: Have you examined it? 

Mr. Davis: I have, sir. 

The Court: All right. I understand it is stipulated that 
they do not reflect it. 

By Mr. Davis: 

Q. Mrs. Pike, with respect to this Products Corporation, 
you testified that you are the sole stockholder. A. That is 
right. 

Q. And you sell in approximately 40 States? A. 35. 

Q. And you sell through brokers? A. Yes. 

Q. Could you give us the name of your broker in the 
State of Maryland? A. The broker that we had in the State 
of Maryland, until he was threatened, was—I can’t think of 
his name at the moment, but I think I have a record of it 

Q. Threatened by whom? A. Mr. Pike. 

The Court: Do I understand there is no broker there 
now? 

The Witness.: Not at the moment, no, sir. 

The Court: Do you know when he ceased to be a broker 
there? 

The Witness: 1949, the latter part of ’49 or the early 
part of ’50. 
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59 By Mr. Davis: 

Q. And who is your broker in the State of Virginia? A. I 
don’t know his name. I have a complete record of them. Mr. 
Papp will give it to you. 

Q. And you have a complete record of all the brokers 
here? A. Practically, yes. 

Q. Now, Mrs. Pike, your attorney, Mr. McCarthy, asked 
you several questions with respect to the suit filed by Ruby 
Foo against Ruby Foo’s Den, Inc., in 1942, known as Civil 
Action No. 16941. Now in that proceeding, Mr. Ward Mc¬ 
Carthy, your lawyer, represented Ruby Foo, did he not? 
A. He did. 

Q. And that was the same case, was it not, where you and 
Ruby Foo settled this case out of court? A. I wouldn’t say 
we settled it. 

Q. Will you tell the Court what you did? A. Ruby re¬ 
fused to go to court. She refused to testify. She agreed and 
admitted that I had built the name and that I had been good 
to her and she absolutely refused to go to court with me. 

The Court: That isn’t what he asked you, madam. He 
asked you how the case was settled, if you know. 

The Witness: I don’t know how it was settled. I mean, 
she just didn’t want to go to court. 

60 The Court: Was the case tried? 

The Witness: No. 

The Court: Was the case dismissed? 

The Witness: I really don’t know. 

The Court: You don’t know what happened? 

The Witness: No. 

The Court: All right. 

By Mr. Davis: 

Q. Isn’t it a fact, Mrs. Pike, that Mr. McCarthy had to 
file suit in this case against his own client for having settled 
the case with you out of court? A. I know that he filed suit, 
but I don’t know what the reason was. I had nothing to do 
with it. 


Q. Isn’t it a fact, Mrs. Pike, that he actually secured a 
judgment in the sum of $6,000 for services due to him? 

Mr. McCarthy: I will stipulate that 
The 'Witness: Not from me. 

By Mr. Davis: 

Q. From his own client? A. Yes, I believe he did. 
i Q. Now, Mrs. Pike, did you have more than one agree¬ 
ment with Mr. Kessler assigning the name to you? A. I 
did. 

Q. Approximately how many agreements did you have? 
A. Well, I am certain of two. I think I had three. 

61 Q. Were there different considerations for each of 
the agreements? A. I believe there was. 
i Q. Could you relate to this Court what the various con¬ 
siderations were for each of the said agreements? 

Mr. McCarthy: I object, Your Honor. He said it was an 
assignment What differences does it make? 

I Mr. Davis: I ask the Court to indulge my question. 

The Court: Are the agreements? The agreements will 
speak for themselves if they are. 

The Witness: I think I could almost tell you what they 
were. 

By Mr. Davis: 

Q. Mrs. Pike, in this agreement here— 

The Court: Has that a number? 

Mr. Davis: Yes, sir. 

The Court: Exhibit what, please? 

Mr. Davis: I can’t find this marked. Would you be kind 
enough— 

The Clerk: That isn’t the one that is marked. 

Mr. Davis: That is the one Mr. McCarthy brought up. 

; Mr. Sandler: I think that is one of the originals which 
replaced a photostatic copy. 
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By Mr. Davis: 

Q. Now, Mrs. Pike, you look at this, if you will, 

62 please. That is presumably the photostat of this? 

The Court: By this you are referring to a docu¬ 
ment dated what, sir? 

Mr. Davis: September 14,1938. 

The Court: An exhibit which you say is a photostat of 
what? 

The Clerk: No. 3,1 believe. 

Mr. McCarthy: May counsel approach the bench? 

(Counsel thereupon approached the bench, where the fol¬ 
lowing proceedings were had:) 

Mr. McCarthy: Mr. Davis, is there any dispute about the 
fact that you as counsel for Ruby Foo’s Den, Inc., of Mary¬ 
land, in the original suit did not offer in evidence and make 
available to me the same documents relating between Ruby 
Foo and Kessler and Kessler and Florence Pike, and Flor¬ 
ence Pike’s assignment to the Maryland corporation? 

The Court: Let me ask you, what relevancy has that to 
this question. 

Mr. McCarthy: Because if Your Honor please, the Mary¬ 
land corporation in the Ruby Foo suit pled twice at least 
that these various documents— 

The Court: I don’t want to interrupt you, Mr. McCarthy, 
but I am certainly not going to try another suit, too. We 
have enough right here. 

Mr. McCarthy: I am only asking if that isn’t the 

63 fact If that is the fact, there is no further need for 
any cross examination. 

Mr. Davis: Would you mind repeating that question to 
me so I will know how to answer? 

The Court: Let’s get through with this particular seg¬ 
ment, then we can come back and you will want to know 
whether you can cross examine. 

Mr. OUphant: Am I in position to say something here? 

The Court: Not on this particular thing, because we are 



past that, but if you want to deal with it at the time of 
cross examination—however, I think this document which 
the lady is now looking at ought to be marked as Plaintiffs’ 
exhibit, or whatever—No. 3-A—so we will know what we are 
talking about 

(Counsel thereupon resumed their places at the counsel 
table and the following proceedings were held in open 
court;) 

By Mr. Davis: 

Q. Mrs. Pike, there is a question pending. Do you know 
what it is? A. I would like to repeat it. Is it the same? 

Q. Yes. A In substance, with one exception, the name of 
Abraham Kessler doesn’t appear on this one and it does on 
this one. 

Q. And the one you say it does not appear on is 
64 the one purported to be the original? A. I wouldn’t 
say. Yes, I think so, on this particular one, yes, and 
I think this is another one. We might have had two or three. 

Q. Now you may have had two or three originals all of 
which were different? A. No, I wouldn’t say that—yes. 

Q. Mrs. Pike, the original you refer to here bears the 
name Buby Foo and Ruby Foo alone; is that correct? A 
That is correct. 

Q. And the instrument purports and states—and I refer 
to: “ # * The parties hereto agree as follows”? A Yes. 

Q. Is your answer yes? A Yes. 

Q. So that as a matter of fact the photostat which you 
have given the Court and what you now contend to be the 
original— 

The Court: Is that No. 3? 

Mr. Davis: No. 3. 

The Court: The photostat is No. 3. 

By Mr. Davis: 

Q. —is in fact not the same because it does not bear the 
signature of Abraham Kessler; is that correct? A No, that 
isn’t correct 
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Q. You say my statement is not correct? A. That 

65 is right I say they are approximately the same, ex¬ 
cept one has Kessler’s signature, the other one 

doesn’t 

Q. This purports to be a photostat of the original, does 
it not? A. No, I didn’t say this was the original. I might 
have had two of this kind. 

The Court: Mr. McCarthy, you made objection to other 
people here. Now we have got two or three counsel handling 
it for your side. Do you object to this, sir? 

Mr. McCarthy: Yes, I am going to object to it myself. 
The Court: All right, sir. 

The Witness: This is the original. 

By Mr. Davis: 

Q. This is the original? A. Yes. 

The Court: Now, when you say “this is the original,” 
you mean 3-A for identification? 

(The document referred to was marked Plaintiffs’ Ex¬ 
hibit 3-A for identification.) 

Mr. Davis: Sir? 

The Court: Is that the one you marked. Miss Clerk? 

The -Clerk: It hasn’t been marked yet Do you want this 
one marked 3-A? 

The Court: That is 3-A. 

All right, 3-A is the original and 3 is the photostat 

66 By Mr. Davis: 

Q. I will refer to it and reframe my question. Mrs. Pike, 
in order that we can dear the record here, I show you Ex¬ 
hibit 3-A, which you state is the original agreement. A. That 
is right 

Q. And I show you Exhibit 3, which purports to be a 
photostat of the original; is that correct? A. Not of this 
original. I have had several. 

Q. Is your statement that there are other original agree¬ 
ments between Buby Foo and Kessler with respect to the 


transfer of the said trade name Ruby Foo to Mr. Kessler by 
Ruby Foot A. I think there is another one, yes. 

! Q. Could you produce that, Mrs. Pike? A. I think Mr. 
Papp may have it 

!* Mr. McCarthy: Mr. Davis, is this the original which you 
are looking for? 

i Mr. Davis: May I use this to introduce this? 

Mr. McCarthy: Introduce anything you want 
If Your Honor please, I thought Mr. Davis’ questions 
wanted to know whether a photostat introduced in evidence 
was of an original agreement I have now found the original 
agreement of September 14,1938, introduced the photostat 
as Exhibit No. 3. 

The Court: Now apparently we have got two originals, 
then, Mr. McCarthy. The witness has said No. 3-A was an 
original. 

Mr. McCarthy: No, if Your Honor please. We 
67 introduced 3 as an exhibit At the time I said I was 
going to introduce an original. 

; The Court: What I said, Mr. McCarthy, was Mrs. Pike 
has identified 3-A as an original. Now is this another origi¬ 
nal? Do you want her to say or does she know? 

Mr. McCarthy: 3 and 3-A, wait a minute. 3-A is signed 
only by Ruby Foo and not by Kessler. Plaintiffs’ Exhibit 
No. 3 is a photostat which bears the signature of Ruby Foo 
and Abraham Kessler, the same dated, September 14,1938. 
I now have here the original from which the photostat now 
marked No. 3 was made. 

! The Court: Now let’s mark that Do you want to mark 
that 3-B, so we will know? 

Mr. McCarthy: Yes, sir. 

The Court: All right Let’s mark this one 3-B, so we will 
know what we are talking about 

(The document referred to above was marked Plaintiffs’ 
Exhibit 3-B for identification.) 
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By Mr. Davis: 

Q. Now, Mrs. Pike, do you know whether or not there are 
any other originals to this? A. I knew of two and I think 
there was a third. 

Q. Are yon willing to or can yon tell this Conrt as to why 
each of these originals was signed in a different way? 
Wonld yon like to see them both? A. What do yon 

68 mean by a different way? 

Q. One pnrports to be the signatures of Abraham 
Kessler and Bnby Foo and the other merely has the signa- 
tnre of Rnby Foo bnt witnessed by a given party. Was 
there some particular reason as to why that was done? 
A. Yes. 

Q. And what might that have been? A. Mr. Kessler lives 
in New York. This was made in Boston. Mr. Kessler was 
not there at the time. Mr. Kessler was here when we made 
this one. 

Q. Are these two different dates on which these agree¬ 
ments were made? A. No, they are the same date. 

Q. And the same place, as a matter of fact, are they not? 
A. Not as a matter of fact, no. 

Q. Do these agreements both show that they were drafted 
in the county of Suffolk, Commonwealth of Massachusetts, 
on September 14,1938? A. Yes. 

Q. And Mr. Kessler was there to sign one, was he? A. 
That is right 

Q. But he wasn’t there to sign the second one? A. That 
is right 

Q. How can you explain that? A. My husband was there 
at the time. I think we couldn’t reach the attorney 

69 or something; I don’t remember what the story was, 
but he was there for one signature and left and we 

asked her for another one and she gave us this other one. 
Mr. Henry Davis was the attorney at the time. He was in 
Boston. 


Q. You also testified here, did you not, Mrs. Pike, that 
Mr. Abraham Kessler was acting for you, was your nomi¬ 
nee; is that correct? A. That is correct. 

Q. Mrs. Pike, I refer you to the case number known as 
CA 16941, known as Ruby Focr v. Ruby Foo’s Den, Inc., a 
Maryland corporation, and read you from an affidavit dated 
September 25, 1942, marked as filed by the -Clerk in the 
Clerk’s office on September 28 in this proceeding, and I read 
you the following and ask you whether that is your state¬ 
ment as of that date: 

“That the affiant is the sole owner of Ruby Foo by virtue 
of an assignment by the plaintiff to Abraham Kessler to 
her.” A. I don’t quite understand that statement. 

Q. You made that statement, did you not? A. I don’t 
know. 

Q. Is that your signature, Mrs. Pike? A. That is my 
signature. 

Mr. Davis: I have no further questions. 

Mr. McCarthy: I have no further examination of this wit¬ 
ness. 

The Court: All right; is there anything further, gentle¬ 
men? 

70 Mr. McCarthy: Mr. Davis, will you take the stand, 
please? 

The Court: Is there nothing further? 

Mr. McCarthy: Not from this witness, no. 

The Court: All right, you may step down. 

Mr. McCarthy: You may take the stand, Mr. Davis. 

Mr. Davis.: Will I take the stand? 

Mr. McCarthy: Yes. 

Mr. Davis: Have you subpoenaed me as your witness? 

Thereupon— 


Manual J. Davis 

was called as a witness by and on behalf of the plaintiffs 
and, being first duly sworn, was examined and testified as 
follows: 
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Direct Examination 
By Mr. McCarthy: 

Q. Please state yonr fnll name. A. Mannel J. Davis. 

Q. Mr. Davis, yon were the attorney representing the de¬ 
fendants in Civil Action 16941? A. Up until the time I 
went in the service. 

Q. That is correct. A moment ago yon asked Mr. Pike 
about a deposition and read her the language. Yon were her 
attorney at the time, were you not? A. That is correct. 

Q. And you prepared the affidavit? 

The Court: When you said deposition, you meant affi¬ 
davit? 

71 Mr. McCarthy: I meant affidavit. 

The Court: All right, sir. 

The Witness: You say, did I? 

By Mr. McCarthy: 

Q. Yes, did you prepare it? A. I would say this was 
prepared in my office. 

Q. Mr. Davis, do you recall we took at your instance the 
depositions of Virginia Dare and her husband, George? A. 
I would say that you refreshed my mind yesterday, and up 
until then I hadn’t recalled. 

Q. I call your attention to page 49 of the deposition in 
which the following appears: 

“Mr. Reporter, it is agreed between Mr. Davis and my¬ 
self that we will both initial the document shown to the 
witness for the purpose of identification.” 

Do you remember what those documents were, Mr. Davis? 
A. I do not. 

Q. You would recognize your initials, would you not? A. 
I would. That is mine, sir. That is not part of the case. 
That is mine. 

Q. I show you Plaintiffs’ Exhibit No. 2 and ask you if 
that is your initials? A. It is. 

Q. I show you Plaintiffs’ Exhibit No. 3 and ask 

72 you if that is your initial? A. It is. 
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Q. I show you Plaintiffs * Exhibit No. 4 and ask you 
if that is your initial? A. It is. 

Q. I show you Plaintiffs* Exhibit No. 3-B and ask you 
if that is your initial? A. It is. 

Q. Is it not your recollection at that time that you were 4 
under an order by Judge McGuire to furnish me as the at¬ 
torney for the plaintiffs all documents under which the 
Maryland corporation claimed the right to use the trade 
name? A. Mr. McCarthy, I recall but it is very hazy. It is 
back in the year ’42, I believe, or ’43 I do remember < 
Judge McGuire made us produce certain instruments and 
I believe your statement is correct, to the best of my recol¬ 
lection. * 

Q. I show you Plaintiffs’ Exhibit No. 1 and ask you if that 
bears your name? A. It does. 

i Q. Would your independent recollection say that those 
are the documents referred to in the deposition? A. I 
wouldn’t know whether they are all of the documents. They , 

are documents which were in that. 

Q. And referred to at that time? A. In this deposi¬ 
tion? < 

73 Q. Yes. A. Oh, I can’t say that. 

Q. They were initialed at that deposition, were 
they not? A. I don’t recall. ' 

Q. But they are your initials? A. They are my initials, * 

yes, sir. 

! Q. And your best recollection is that they were submitted 
to me at some time as the written evidence upon which the * 

Maryland corporation relied to use of the trade name? A. 
Sincerely, I can’t answer it in that vein. I just wish I could 
but my recollection doesn’t go to under the circumstances 
the conditions under which I handed these things to you. 

Q. Look at the record at page 48. 

The Court: I don’t know where we are going with this 
situation, gentlemen. I don’t know if you want to try Mr. ^ 

Davis or whether you want to try this trade mark, but I J 

can assure you, Mr. McCarthy, I am not going to sit here 
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and attempt to try a case that we have tried back years ago. 

Mr. McCarthy: No. We are only establishing, if Yonr 
Honor please, that the Maryland corporation in this Conrt 
has set forth that it had the right to use the name only un¬ 
der this assignment from Mrs. Pike and they recognized 
her to be the owner at that time, and I say that they are 
estopped in pais from at this time asserting anything to the 
contrary. 

The Conrt: Would that extend to the receiver? 

74 Mr. McCarthy: That would extend in any action. 

That would be binding on the receiver, sir. 

The Court: What else do you want to go into now? 

By Mr. McCarthy: 

Q. Did you look at this? A. I looked at it My answer 
would be the same to you, Ward. 

Mr. McCarthy: I have no further question. 

Mr. Davis: Do you have any further witnesses? 

Mr. McCarthy: No. 

Mr. Oliphant: May I ask— 

The Court: No, sir. We are not going to go into an ex¬ 
cursion. When I say you are not going to ask questions, 
you see, you have been confirmed Mr. McCarthy through 
Mr. Oliphant I think that should be sufficient. 

Are you resting, Mr. McCarthy? 

Mr. McCarthy: Yes, Your Honor. 

The Court: Have you anything, Mr. Davis? 

Mr. Davis: I have one witness: It will take two or three 
on direct. 

The Court: I am not going to cut you off from anything 
that is material on either side. 

Thereupon— 


Jacob Pika 

was called as a witness by and on behalf of the de- 
75 fendants and, being first duly sworn, was examined 
and testified as follows: 
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Direct Examination 
By Mr. Davis: 

Q. Please keep your voice up. Your full name, please. 
A. Jacob Pike. , 

Q. And your home address? A. 1336 Missouri Avenue, 
Northwest, Washington, D. C. 

Q. Ar you now employed, Mr. Pike? A. No. 

Q. Previous to your present unemployment, where were 
you employed? A. At Buby Foo’s Den, in the restaurant 
in Washington. 

Q. Located at which address? A. At 728 13th Street, 
Northwest. 

Q. In what capacity? A. As president and general man¬ 
age. 

Q. Now, Mr. Pike, as president and general manager of 
the corporation, did you keep the corporate records? A. I 
did. 

Q. Did you keep the minute book and certificate of incor¬ 
poration? A. I did. 

Q. When did you first come with this corporation? A. I 
think in February, 1943,1 bought my first stock in the cor¬ 
poration and was elected an officer and a director. 

76 Q. Since the year 1943, or that portion of 1943 
when you came with the corporation, Mr. Pike, do 
you have any recollection as a result of having checked the 
minute book or any other corporate records of any meeting 
or meetings held by the stockholders or the board of di¬ 
rectors of the corporation wherein the corporation ratified 
or agreed to be bound by any agreement with Florence 
Pike with respect to the use of the trade name Buby Foo ? 

Mr. McCarthy: I object. The records speak for them¬ 
selves, Mr. Davis. 

The Court: You mean, Mr. McCarthy, we are going to 
sit here this morning and go through the minutes and rec¬ 
ords of this corporation? 

Mr. McCarthy: If Mr. Davis says to me that it is not in 
there, I will stipulate as to that 
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The Court: Have yon examined it, Mr. Davis? 

Mr. Davis: I have. 

The Court: All right, and yon say it is not in there? 

Mr. Davis: I do, sir. 

Mr. McCarthy: I will stipulate it is not in there. That 
saves the time. 

The Court: All right, sir. 

By Mr. Davis: 

Q. Mr. Pike, I show you a book known as the minute book 
of Ruby Foo’s Den, Inc., a Maryland corporation, 

77 and refer you to the by-laws of the said corporation, 
known as Article 3, Title officers present. Will you 

read from this book what the corporation records show are 
the duties of the president of the corporate? A. (Read¬ 
ing) “The president shall preside at all meetings of the 
board of directors and stockholders. He shall present at 
each annual meeting of the stockholders and directors a re¬ 
port of the condition of the business of the company. He 
shall cause to be called regular &nd special meetings of the 
stockholders and directors in accordance with these by-laws. 
He shall sign all certificates of stock. He shall enforce these 
by-laws and perform all the duties incident to the position 
and office and which are required by law.” 

Q. I also show you, Mr. Pike, another section of these 
by-laws, referred to as Article 3, directors. Section 4, duties 
of directors. Will you be kind enough to read that for the 
record, sir? A. (Reading) “Duties of directors. The board 
of directors shall have the control and general management 
of the affairs and business of the corporation. The said 
board of directors may designate a general manager and 
may invest in him subject to any directions by the board 
of directors the control and general management of the 
affairs and business of the corporation. Such directors shall 
in all cases act as a board regularly convened by a 

78 majority present and they may adopt such rules and 
regulations for the conduct of their meetings and the 



management of the company as they may deem proper, not 
inconsistent with these by-laws and the laws of the State of 
Maryland.” 

Q. Now, Mr. Pike, to yonr knowledge, do you know that 
this corporation has or has not ever ventured into some 
large purchases or undertakings with respect to modeling 
or opening up Trade Wind or anything of major importance 
to the corporation without first having secured the approval 
of the board of directors! A. Would you ask that again, 
please! 

i Q. Has the board of directors, to the best of your recol¬ 
lection, also acted on matters pertaining to the interests of 
the corporation! A. It has. 

Q. Has that been the policy of the corporation, to the best 
of your knowledge! A. It has. 

Q. You are still president of the corporation, are you 
not! A. I am. 

Q. And a member of the board of directors! A. I am. 

Q. And it was you who turned these books over to the 
receiver in this case; is that correct, sir! A. I did. 
79 Mr. Davis: Your witness. 

Cross examination 

By Mr. McCarthy: 

Q. Mr. Pike, when the license agreement between Mrs. 
Pike and the corporation was executed, the restaurant had 
not been opened; isn’t that correct! A. I was not a stock¬ 
holder or an officer of the corporation at that time and have 
no knowledge of when the agreement was executed, 
i Q. Or any other corporate function! A. I don’t under¬ 
stand what you mean. 

Q. You don’t know whether the directors decided to ratify 
the agreement or not; is that correct! A. I only know what 
I read in the minutes when I took over and found nothing 
about that in the minutes when I bought into the corpora¬ 
tion. 
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Q. Yon are familiar with a suit that was formed in Can¬ 
ada, filed in Canada, to enjoin the nse of the name Baby 
Foo in Canada? A. I am. 

Q. And was not the Baby Foo’s Den, Inc., of Maryland, 
a party to that suit? A. Originally it was a party. 

Q. Who decided to withdraw it, if it was withdrawn? A. 
The board of directors or Baby Foo’s, the Maryland 

80 corporation. The action had been taken without any 
approval by the board. 

Q. Did yon not go to Canada on a number of occasions 
with counsel? A. I did. 

Q. And when you went there, your idea was to protect the 
name of Buby Foo; is that correct? A. It was. 

Q. Do you recall a time within the last few years that you 
approached Mr. Oliphant with a view to securing the right 
to use the trade name Buby Foo in Philadelphia? A- I 
never approached Mr. Oliphant with respect to the use of 
any name. 

Q. Did you ever confer with Mr. Oliphant with respect to 
obtaining a license from Mrs. Pike to use the name in Phila¬ 
delphia? A. Only in connection with an offer that Mr. Oli¬ 
phant made to me. Mr. Oliphant offered me $10,000 to settle 
my claims against Florence Pike in Florence Pike’s house, 
and I said to him that I didn’t want the money. I had been 
discussing opening a restaurant in Philadelphia and that 
the people with whom I was associated didn’t want to go in 
unless I had all documents indicating that there would be 
no further lawsuits on that. So I told Mrs. Pike that if I 
was given the sole right to use the name in Phila- 

81 delphia, without her and without Buby Foo, who was 
alive at that time, I would drop my claims against 

her. 

Q. In other words, then, Mr. Pike, you recognized that 
someone had the right to grant the trade name Buby Foo 
in the city of Philadelphia? 

The Court: That isn’t what he said, Mr. McCarthy. 

Mr. McCarthy: That is what I am asking him. 


The Court: No, sir. What he said was he was seeking a 
license in Philadelphia and he wanted no further lawsuits 
in connection with it There may be good or bad lawsuits, as 
we both know. 

By Mr. McCarthy: 

Q. And whom did you want that license from? A. From 
Florence Pike and Ruby Foo, both. 

Q. In other words, you recognized at that time that Mrs. 
Pike, to some extent at least— A. I recognized that at that 
time Mrs. Pike— 

Mr. Davis: I object to that question. 

The Court: I will sustain the objection. 

Mr. McCarthy: No further questions. 

Mr. Davis: That is our case. 

The Court: All right, you may step down. 

Mr. McCarthy: For about four questions, I will put Mr. 
Oliphant on. 

The Court: All right, sir. 

82 Thereupon— 

Samuel Oliphant 

was recalled as a witness by and on behalf of the plaintiffs 
and, having been previously duly sworn, testified further as 
follows: 

Direct Examination 
By Mr. McCarthy: 

Q. Mr. Oliphant, with reference to the Canadian suit, how 
many times did you go to Canada on that matter yourself? 
A. Myself? 

Q. Yes. A. I never went alone. 

Q. How many times did you go? 

The Court: He asked you how many times you went. 
The Witness.: Oh, I see what you mean. I would say at 
least five or six times. 


By Mr. McCarthy: 

Q. On how many of those occasions was Mr. Jacob Pike 
with yon? 

The Court: He hasn’t said he didn’t go to Canada. This 
is a matter of rebuttal, Mr. McCarthy. He said he did go to 
Canada. 

Mr. McCarthy: All right. 

The Court: I mean, there is no challenge of it Am I 
correct in that? 

83 Mr. Davis: Yes. 

The Court: I think he said he went to Canada. 

By Mr. McCarthy: 

Q. Mr. Oliphant, did you ever have any conversations 
with Mr. Pike regarding his obtaining a license to use the 
name Ruby Foo in Philadelphia? A. Yes. 

Mr. Davis: I object to that, sir. It has nothing to do with 
this case or the issues before this Court. 

The Court: Mr. McCarthy asked him, didn’t he—you 
asked Mr. Pike about this Philadelphia situation? 

Mr. McCarthy: Yes. 

The Court: What has that got to do with this? I think 
it is a collateral matter. 

Mr. McCarthy: All right If it is a collateral matter, then 
that is our case. 

The Court: Very well. Have both sides rested? 

Mr. Davis: Yes. 

The Court: Very well. Do either or both of you gentle¬ 
men want to say something? 

Let me ask you this: This reporter has been sitting since 
9:30. Is it going to be necessary for this argument to be 
reported? 

Mr. Davis: Not so far as I am concerned. We have sub¬ 
mitted briefs here with respect to the law. 

The Court: Then it is not necessary for the re¬ 
porter to take this? 

Mr. McCarthy: Not the argument. 
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i (Argument which ensued at this point was not reported.) 

'Mr. McCarthy: I move that Plaintiffs’ Exhibits 1 to 10— 

The Court: Including 3-A and 3-B? 

;Mr. McCarthy: I move all exhibits that have been identi¬ 
fied be admitted in evidence. 

Mr. Mehler: No objection. 

Mr. Kaufmann: On behalf of the District Hotel Supply, 
I object to the exhibits pertaining to the California case. 
They have absolutely nothing to do with this case. 

Mir. Davis: I have objection. 

The Court: What is the materiality of it, Mr. McCarthy? 

Mr. McCarthy: It is to prove that— 

The Court: Let me interrupt you. Has there been an ad¬ 
judication? 

We understand you are withdrawing the California 
action with the right, if you get to it, to present to the Court 
a copy of the decree entered in that case. 

Mr. McCarthy: That is right 

Mr. Davis: By Monday morning. 

The Court: That is right 

!(Plaintiffs’ Exhibits 1, 2, 3, 3-A, 3-B, 4, 5, 6, 7, 8, 9, and 
10, previous marked for identification were received in evi¬ 
dence.) 

85 (Discussion off the record.) 

The Court: I would like the record to show that 
I permit counsel for the plaintiffs to confer with their New* 
York counsel 

(Discussion off the record.) 

The Court: All right then, I will either hear from you 
or not by 4:00 o’clock on Monday. 

(Thereupon, at 1:10 p.m., the trial of the above-entitled 
cause was adjourned.) 
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H—tring Before Judge Richmond B. K—ch on Tandiy. 

November 10, 1953 

99 PROCEEDINGS 

The Court: In the matter under consideration, the Court 
will state that as of the 27th of October, it ordered that the 
permanent receiver be authorized to sell all the assets of the 
corporation Ruby Foo’s Den, Inc., and that the name “Ruby 
Foo’s Den” should be sold as an asset of the corporation. 

As of November 4, 1953, there was a motion-filed on be¬ 
half of Mrs. Florence A. Pike through her counsel to pre¬ 
sent testimony of ownership of trade name prior to sale. 

Notwithstanding the order to which I have just referred, 
a hearing was allowed. A hearing did take place in this 
court, commencing at nine-thirty on Saturday of last week, 
extending without interruption, I believe, to one-forty p.m. 
on Saturday. 

Thereafter, the Court indicated its willingness to receive, 
and counsel for the respective parties, particularly the 
plaintiff in this action, asked leave to file memoranda. That 
opportunity was accorded to local counsel and also to asso¬ 
ciate counsel for the plaintiff, appearing in the persons of 
Mr. Hughes and Mr. Oliphant. 

The hearing was held on Saturday because of the fact 
that the sale had been set for today. Because of that fact 
the Court extended until four pjn. on yesterday an oppor¬ 
tunity to counsel to file such memorandum as they 

100 might be advised. Such memorandum was received 
from the plaintiff’s counsel on yesterday afternoon. 

After a further consideration of the whole matter, includ¬ 
ing the testimony and arguments of Saturday, plus the 
memorandum to which I have just referred, the Court has 
reached the following conclusion: 

Ruling of the Court 

(Reading:) 

I hold that the trade name “Ruby Foo’s” used by the res¬ 
taurant in the District of Columbia is an asset of the corpo¬ 
ration, Ruby Foo’s Den, Inc. 
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A trade-mark or trade name is merely a protection for 
the good will of a business, and is not the subject of prop¬ 
erty except in connection with an existing business. Citing 
Eanover Star Milling Co. v. Metcalf, 240 U.S. 403, 412-414, 
and United Drag Co. v. Theodore Red anus Co., 248 U.S. 
90,97. 

! Basically, a trade name is entitled to protection only 
where the owner is doing business or where the name has 
acquired a secondary meaning identifying the goods or busi¬ 
ness with such owner. 

The mere fact that a trade name may have acquired a 
secondary meaning in one jurisdiction does not vest the 
owner with the right to preempt the use of that trade name 
in another jurisdiction where it has not become identified 
with his business or goods. Citing Food Fair Stores, 
101 Inc., v. Square Deal Market Co., Inc., XJ. S. App. D. C., 
July 2,1953. 

I hold that the plaintiff Florence A. Pike has failed to 
prove that the name “Ruby FooV* had at the time of the 
licensing agreement or has now acquired such a secondary 
meaning as would identify the restaurant of the corporation 
in Washington as being connected with those operated by 
other corporations in Boston and New York. 

I hold further that any secondary meaning acquired in 
the District of Columbia by the trade name “Ruby Foo’s” 
identifies the restaurant as that of the corporation—mean¬ 
ing by that the Maryland corporation—and is the result of 
the business and good will built up in the District of Colum¬ 
bia by the corporation. 

The fact that confusion as to source might result from the 
sale of packaged food bearing a similar name does not affect 
the corporation’s ownership of the trade name as applied 
to the restaurant in the District of Columbia, the plaintiff 
Florence Pike having created the likelihood of confusion 
when she purported to license the use of the trade name by 
the corporation. Again citing the Food Fair Stores, Inc. v. 
Square Deal Market Company, Inc., supra. 
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I therefore hold the trade name “Ruby Foo V’ subject to 
sale along with the other assets of the business, which is 
being sold as a whole. Citing Richmond Nervine Com - 
102 pany v. Richmond, 159 XT. S. 293, 300. 

I read that memorandum so that all who are inter¬ 
ested in the matter will know that there has been and may 
continue to be a contest as to whether or not the name 
“Ruby Foo V* is an asset of the Ruby Foo’s Den, Inc^ cor¬ 
poration, a Maryland corporation. As has been indicated to 
you by what I read, I do hold it to be an asset and subject 
to sale; but I do feel it my duty to see that everybody knows 
that it is and has been the subject of litigation. 


4 
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232 Filed Oct 26, 1943 

m THE DISTRICT COURT OF THE UNITED STATES FOR THE 
DISTRICT OF COLUMBIA. 

Civil Action No. 16,941. 

Bury Foo, 6-10 Hudson Street, Boston, Massachusetts, 

Plaintiff , 
vs. 

Ruby Foo’s Den Inc., 72813th St N. W., Washington, D. C., 

Joel Pies and Florence Pike, 65 Central Place, 

New York City, New York, 

George Dare and Virginia Dare, 309 Lynn Drive, 
Chevy Chase, Maryland, 

David Pbister, 144 West 86th Street, New York City, 

New York, 

1 Jack Wiener, 160 Riverside Drive, New York City, 

New York, 

Stanley Cohen, 230 West End Avenne, New York City, 

New York. 

Defendants . 

Amended Complaint to Declare Transfers, Contracts and 
Assignments Void, Injunction and Accounting, etc. 

1. The plaintiff, Bnby Foo, is a citizen of the United 
States, resident and domiciled in the State of Massa¬ 
chusetts, and whose business address is 6-10 Hudson Street, 
Boston. 

2. The defendant, Buby Foo’s Den, Inc., is a Maryland 
corporation with its principal offices at 355 Calvert Build¬ 
ing, Baltimore, Maryland, and doing business at 728 13th 
St N.W., Washington, D.C. 

3. The defendants George and Virginia Dare are resi¬ 
dents of the State of Maryland, with address at 309 Lynn 
Drive, Chevy Chase. 
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4. The defendants Joel and Florence Pike are 
residents of the State of New York with address 
at 65 Central Place, New York City* 

5. The defendant David Peister is a resident of New 
York State with address at 144 West 86th Street, New York 
City. 

6. The defendant Jack Wiener is a resident of New York 
State with address at 160 Riverside Drive, New York City. 

7. The defendant Stanley Cohen is a resident of the State 
of New York with address at 230 West End Avenne, New 
York City. 

8. In 1932, the Plaintiff first adopted and began to nse 
her own name “Ruby Foo” as a trade name in connection 
with the operation in Boston, Massachusetts of a Chinese 
restaurant business known as Ruby Foo’s Den at No 6 
Hudson Street. The trade name “Ruby Foo” had not 
theretofore been used by any other person and said trade 
name has been continuously and exclusively used since 
that time by the Plaintiff in connection with the operation 
of Chinese restaurants. 

9. The Plaintiff, for the purpose of protecting her in¬ 
terest in the said trade name, caused the same to be 
registered in slightly different terms in the various states 
in which she transacted her business, through filing for, 
and having issued, in accordance with the provisions of 
the laws of the different states, certificates of incorpora¬ 
tion, which said certificates of incorporation are still in 
full force and effect. 

10. The Plaintiff is the sole owner of the entire rights, 
title and interest in and to said trade name consisting of 
both the words “Ruby Foo” and Ruby FooV*, alone or 
in conjunction with other descriptive names, words or 
phrases and to the good will of the business in connection 
with which said trade name is used, with the exception 
that the Plaintiff authorized the limited use of said trade 
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I names to certain persons or to certain corporations in 
which she was or was to be interested financially. 

The Plaintiff has at all times insisted npon her exclu¬ 
sive right in and to the said trade name “Ruby Foo” 

I 234 or “Ruby Foo V’ and said trade names have been 
favorably known to the public and to the trade as 
j the exclusive property of the plaintiff. 

11. The Plaintiff’s restaurants, widely known, have a 
well established reputation among patrons and the general 
public and have been exclusively publicized as popular 
rendezvous of the talented and of celebrities. The trade 
names, “Ruby Foo” or “Ruby Foo’s”, due to the favor¬ 
able reputation which they have acquired for excellent food 
and service, are valuable property rights of the Plaintiff. 

12. The popularity of the restaurants operating under 
the trade name of “Ruby Foo” or “Ruby Foo’s”, being 
established, said restaurants are patronized by actors, 

i foreign entertainers, public personages and persons of pro¬ 
fessional, commercial and official prominence, who by the 
nature of their employment and profession, travel exten¬ 
sively and regularly in all states of the United States and 
the District of Columbia and by virtue of publicity in local 
iand national publications, the said names “Ruby Foo” and 
j“Ruby Foo’s’’ are well and favorably known in the City 
of Washington, District of Columbia. 

13. The Plaintiff is the owner of the entire capital stock 
of “Ruby Foo’s Den, Inc.” a Massachusetts corporation 
originally incorporation in September 1935 as “The Den, 
Inc.”, and which corporation by agreement, the Plaintiff 
authorized to do business under her trade name or name 
in the State of Massachusetts. 

14. In 1940 the Plaintiff organized a corporation “Beach¬ 
comber Bar and Grill, Inc” under the laws of the State 
of Rhode Island, of which she owns all the capital stock, 
to operate a restaurant in Providence, Rhode Island, known 
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as “Baby Poo’s Beachcomber”, and to do business under 
her trade name or names throughout Rhode Island. 

15. After Plaintiff’s Boston restaurant Baby Foo’s Den 
had received nation-wide publicity, in, to-wit, 1936, 

235 the Plaintiff together with one Edward Lewis and 
Defendant Joel Pike, entered into an oral agree¬ 
ment to open a Chinese restaurant at 240 West 52nd 
Street, New York City, New York. Said oral agreement 
provided that the Plaintiff was to receive her one third 
interest for the use of her trade name or names in New 
York City alone, and that said Joel Pike and Edward Lewis 
would furnish the necessary capital. 

In accordance with said agreement, the Plaintiff acting 
for herself, the Defendant Joel Pike acting through 
Abraham Kessler and Edward Lewis acting through Ethel 
Graff, organized a New York corporation “The Den Res¬ 
taurant, Inc.” which corporate name with the consent of 
the Plaintiff, later was legally changed to “Ruby Foo’s 
Den, Inc.” and wherein the Plaintiff, Edward Lewis and 
Joel Pike each owned one third of the capital stock. 

16. Thereafter the defendant Joel Pike acting through 
Abraham Kessler and Edward Lewis acting through Ethel 
Graff or Marie Vance who later became his wife, opened 
a second restaurant in the City of New York known as 
“Ruby Foo’s Pagoda” using the funds of the “Den Res¬ 
taurant Inc.” without the knowledge or consent of the 
Plaintiff. Joel Pike and Edward Lewis then gave to the 
Plaintiff a one third interest in this corporation and 
thereby lulled her into security in apparent confirmation 
of the original oral agreement whereby she was to receive 
a one third interest in all the restaurants which were to be 
opened under her name. 

17. The Plaintiff and the defendant Joel Pike, on the 
20th day of April, 1937, organized “Ruby Foo’s Products, 
Inc.” under the laws of the State of Massachusetts, where¬ 
in the Plaintiff owned 45% of the capital stock, the defend- 
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ant Joel Pike 45% of the capital stock and the remainder 
was held by William L. Berger. 

18. Thereafter the defendant Joel Pike endeavored to 
purchase the stock held by William L. Berger, and fail¬ 
ing to do so, without the knowledge and consent of 
236 the Plaintiff, organized under the laws of New 
York, a Corporation, “Ruby Poo’s Products, Inc.” 

The Plaintiff has no means of knowing whether or not 
the said “Ruby Foo’s Products, Inc.” the New York Cor¬ 
poration has ever engaged in business. 

i 19. The Defendant George Dare was employed by the 
New York corporation and in, to wit, 1938, the Plaintiff 
sold to the said George Dare, all her stock in the New 
York Corporation, the said George Dare taking the stock 
in the name of his wife, the defendant Virginia Dare. 

I 20. The Plaintiff is informed and believes and there¬ 
fore avers that one Lewis Wiener, a relative of the de¬ 
fendant Pikes, was employed by the New York Corpora¬ 
tion at about the time said corporation started in business, 
and that prior to the organization of the Maryland 
corporate defendant, Lewis Wiener and his brother Jack 
Wiener, in, to-wit, August 1938, purchased the stock 
owned or controlled by Edward Lewis in the New York 
Corporation. 

21. The New York restaurant being a very successful 
enterprise, the Defendant Joel Pike, in, to-wit 1938, pro¬ 
posed to the Plaintiff the opening of Chinese restaurants 
in other cities throughout the United States. 

i 22. It was orally agreed between the Plaintiff and Joel 
Pike that the said Pike would finance said new enterprises 
and that in return for the use of the Plaintiff’s trade 
names “Ruby Foo” or “Ruby Foo’s” or derivatives 
thereof, she would receive a one-third interest in all such 
new enterprises. 
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It was further agreed that said new enterprises were to 
sell, serve and produce Chinese foods exclusively; that the 
plaintiff alone was to hire the help for all restaurants 
thereafter opened; that the Plaintiff would appear per¬ 
sonally at such new restaurants for the purposes of 
publicity and for which she was to receive in addition 
all her expenses: and that the oral agreement would be 
reduced to writing by the Defendant Joel Pike. 

237 23. It pretended accordance with the oral agree¬ 

ment, the defendant Joel Pike intending to defraud 
the plaintiff of her valuable trade name, thereafter pre¬ 
sented to the Plaintiff, in the City of Boston, in to-wit, 
1938, for her signature the following document: 

“October 10,1936 

Know All Men by These Presents that I, Ruby Foo, of 
Boston, Suffolk County, Massachusetts, in consideration of 
the receipt by me of thirty-three and one-third (33%) per¬ 
cent interest in the business located at 240 West 52nd 
Street, New York City, conducted as a Chinese restaurant 
under the name of RUBY FOO the receipt whereof is 
hereby acknowledged, I hereby permit and allow the use 
of my name in any way, shape or manner, for the conduct 
of Chinese restaurants or the sale of Chinese foods, or 
its derivatives in the State of New York, state of Florida, 
the city of Philadelphia, Pennsylvania, and the city of 
Washington, D. C., meaning and intending thereby that 
the use of my name shall be exclusively the property of 
Abraham Kessler, of Brooklyn, in the State of New York. 
Witness my hand and seal this 10th day of October, 1936.” 

24. Plaintiff then and there informed the defendant Joel 
Pike that said document which bore the date of October 
10, 1936 was in fact predated by approximately two years 
and that it did not represent the oral agreement of 1936 
or the oral agreement of 1938 in that it did not provide 
for her to receive a one third interest for the use of 
her name in all future restaurants to be operated under 
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her trade name or names, or provide for the sale of 
Chinese foods only, or provide for her to hire the help 
or provide for her expenses in attending the opening of 
snch new restaurants. 

25. Whereupon the defendant Joel Pike, still intending 
to defraud the Plaintiff of her valuable trade name, falsely 
and fraudulently represented to the Plaintiff that it 
was imperative that she immediately sign the aforesaid 
document in order that it might be sent to California 
immediately to be used in the suit against Edward Lewis, 
and said Pike further fraudulently represented that im¬ 
mediately upon his (Pike’s) return to New York 

238 City, he would have a new document drafted for 
her signature to contain all of the terms of their 
oral agreement. 

Plaintiff, acting and relying upon the false and fraudu¬ 
lent representations of the Defendant Joel Pike as afore¬ 
said, then signed the above document and thereafter the 
Plaintiff made numerous demands upon the defendant 
Joel Pike to amend or correct the said document to con¬ 
form to their oral agreement. 

26. Thereafter, in to-wit 1938, the defendant Joel Pike 
presented to the plaintiff a contract between herself and 
Abraham Kessler containing the terms of the oral agree¬ 
ment as set forth in paragraph No. 22, representing to 
the plaintiff that after she had executed the contract, he, 
Pike, would take the contract to New York City and have 
it executed by his straw Abraham Kessler and would then 
immediately send the plaintiff a copy of the contract as 
executed by both parties. 

Belying upon those representations, the plaintiff exe¬ 
cuted the contract and the defendant Pike took the contract 
but to date has refused to furnish the plaintiff with a 
copy of the contract as executed by Abraham Kessler. 

27. The defendant George Dare, having been employed 
by the Buby Foo’s Den, Inc., the New York Corporation, 
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well knew of the oral agreement between the plaintiff and 
the defendant Joel Pike and well knew that the document 
bearing her signature dated October 10,1936 did not repre¬ 
sent the terms of that agreement. 

28. Notwithstanding the document dated October 10, 
1936, the contract referred to in paragraph No. 26 and a 
document dated to-wit September 14, 1938, thereafter the 
Plaintiff together with the Defendant Joel Pike, Albert 
Gaines and others in to wit 1938, organized “Ruby Foo’s 
Den, Inc.” under the laws of the State of Florida, wherein 
the Plaintiff received 25% interest for the use of her name 
in the State of Florida and was paid her travelling 
expenses to the opening of the restaurant in Miami, 
Florida. 

239 29. That notwithstanding the document dated 

October 10, 1936, the contract referred to in para¬ 
graph No. 26 and a document dated to-wit September 14, 
1938, well known to George Dare and Jack Wiener, the 
Plaintiff in the year 1940, sold to the defendants George 
Dare and Jack Wiener, the use of her trade name or names 
at the New York World’s Fair and that said George Dare 
acting through himself or other and said Jack Wiener did 
operate a Chinese restaurant known as “Ruby Foo’s Sun 
Dial” at said World’s Fair. 

30. That notwithstanding the document dated October 10, 
1936, the contract referred to in paragraph No. 26 and a 
document dated to wit September 14, 1938, thereafter the 
Plaintiff and the defendant Joel Pike acting through his 
wife the defendant Florence Pike in to wit 1940, organized 
under the laws of the State of New York “Ming Toy 
Inc.”, which traded at said New York World’s Fair as 
“Ruby Foo’s Lama Temple”, and wherein the Plaintiff 
received a one third interest for the use of her trade 
name. 

31. Plaintiff is informed and believes and therefore 
avers that the defendant Joel Pike has caused his straw 
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party Abraham Kessler to transfer the documents afore¬ 
said to his wife, the defendant Florence A. Pike; that 
the defendant Joel Pike acting through Florence A. Pike 
and with the knowledge and consent of the defendant 
George Dare, with intent to defraud the Plaintiff of her 
right to the use of her trade name or names by purporting 
to act under the documents aforesaid, has authorized and 
did permit the defendant “Ruby Foo’s Den Inc.”, a Mary¬ 
land corporation to establish and operate a Chinese 
restaurant at 728 13th Street, N.W., Washington, D.C. 
under the name of “Ruby Foo’s” and to falsely represent 
to the public that Plaintiff is connected with said 
restaurant 

32. That Plaintiff is informed and believes and therefore 
avers that the defendant “Ruby Foo’s Den Inc.”, a Mary¬ 
land corporation, is now largely owned and con- 

240 trolled by the defendants Joel Pike and George 
Dare, acting through the Defendants Florence Pike 
and Virginia Dare, in connection with the defendants 
David Peister, Jack Wiener and Stanley Cohen. 

33. The defendants named in the paragraphs 2 to 7, 
both inclusive, have not been authorized, commissioned, 
permitted, licensed, allowed or privileged to use the trade 
name “Ruby Foo”, or any contraction thereof, alone or 
in conjunction with other words, nor has any consent, 
warrant, license, permission or leave, either expressly or 
formally been given by the Plaintiff authorizing, com¬ 
missioning, permitting, licensing, allowing or privileging 
said defendants to use said name in advertising, promoting, 
conducting or operating a Chinese restaurant in the 
District of Columbia. 

34. The Plaintiff further alleges that Defendants, and 
each of them, commenced to use the trade name “Ruby 
Foo” to designate a restaurant to be operated by them 
at 728 13th Street, N.W. in the District of Columbia, and 
each of them have continued to publicize and advertise 
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such restaurant as serving “Chinese food that’s different”, 
under the trade name “Ruby Foo’s”, despite repeated 
requests of Plaintiff that defendants discontinue doing 
so for the reason that the same infringed and infringes 
upon Plaintiff’s trade name “Ruby Foo’s”. 

35. Plaintiff is informed and believes and therefore 
avers that the defendants and each of them knew of 
Plaintiff’s prior use of the trade name “Ruby Foo’s”, 
and of her exclusive ownership thereof and of her policy 
with respect to food, service and facilities and the use of 
the said name as above described. 

At the time defendants, and each of them, adopted, and 
still use the said trade name of “Ruby Foo’s”, for the 
purpose and with the design of misleading the public into 
believing that the food and service to be furnished by 
them is of the same excellent type and character as the 
Plaintiff’s well publicized and advertised food and 
service, thereby taking advantage of the good will 
241 Plaintiff has developed in the said trade name 
through publicity, food and service. The use of 
such trade name by the defendants and each of them is 
without authority, license or permit of the originator and 
true owner of that name and the advertising of food and 
service as the genuine “Ruby Foo’s” food and service 
is calculated to and has the effect of injuring the reputation 
of the Plaintiff. 

36. Use by the defendants and each of them of the name 
“Ruby Foo’s” in connection with the operation of said 
restaurant will have the effect of deceiving the public into 
the belief that the food and service to be furnished by 
said defendants, and each of them, is the same type and 
character as the food and service furnished by the well- 
known and publicized “Ruby Foo’s”, thereby injuring 
the general public and damaging the reputation of the 
Plaintiff’s trade name “Ruby Foo’s”. Defendants’ acts 
constitute an infringement to Plaintiff’s trade name and 
are unfair means of competition and defendants have 
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threatened to and will, unless restrained by this Court, 
continue their said unlawful conduct to the Plaintiff’s 
irreparable injury. 

Wherefore, the Plaintiff demands: 

1. That the documents bearing dates of October 10,1936, 
September 14, 1938 and all other documents from the 
Plaintiff to Abraham Kessler purporting to give the use 
of her trade name or names, be declared null and void. 

2. That the defendants, “Ruby Foo’s Den, Inc.”, a 
Maryland corporation, its officers, agents, servants, em¬ 
ployees and representatives, and the defendants, Joel Pike, 
Florence Pike, George Dare, Virginia Dare, David Peister, 
Jack Wiener and Stanley Cohen, their agents, servants, 
employees, representatives or assigns, be restrained and 
enjoined perpetually from infringing upon the Plaintiff’s 

trade name or names in any manner in the District 

242 of Columbia, or elsewhere. 

3. That the defendants, and each of them, be required 
to account to the Plaintiff for the use of her trade name 
or names in the operation of a Chinese restaurant in the 
District of Columbia. 

4. That the defendants pay to the Plaintiff the cost of 
this action and reasonable attorney’s fees to be allowed to 
the Plaintiff by the Court 

5. That the Plaintiff be granted such other and further 
relief as to the Court may seem just and equitable in the 
premises. 

243 Count Two 

i 

L The Plaintiff hereby adopts Paragraphs 1 to 14 
inclusive of Count 1. The Plaintiff also has licensed the 
territorially restricted use of her trade names to corpora¬ 
tions in which she was financially interested in New York 
and Florida. 
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2. Furthering her intentions of opening restaurants in 
other parts of the United States, the Plaintiff, in, to-wit, 
February 1941, came to the District of Columbia with the 
defendants Joel Pike and George Dare for the express 
purpose of there establishing a Chinese restaurant to be 
known as “Ruby Foo’s Den”, and while so in the District 
of Columbia, did agree to the selection of premises 728 
13th Street, N.W., as the location for such Chinese 
restaurant. 

3. It was understood and agreed between the Plaintiff 
and the defendants Joel Pike and George Dare that not 
more than Ten Thousand Dollars ($10,000.00) capital 
would be required to so open and establish said Chinese 
restaurant. 

It was further agreed that the Plaintiff and George Dare 
would each loan Joel Pike the sum of Fifteen Hundred 
Dollars ($1,500.00) to make up his contribution to the 
capital of the proposed corporation because of his repre¬ 
sentations that he had no funds, and it was further agreed 
that for the use of her trade name, the Plaintiff 
was first to receive fifteen percent (15%) of 
244 the capital stock and that the remaining capital 
stock was to be divided equally between the Plain¬ 
tiff, George Dare and Joel Pike. 

The Plaintiff further agreed that she would guarantee 
payment to merchants in Boston for goods, wares and 
merchandise of a Chinese nature as would be necessary 
for the proposed Chinese restaurant. 

4. Accordingly the Plaintiff advanced to George Dare 
and Joel Pike the sum of Three Thousand Dollars 
($3,000.00) to be expended in developing the property and 
promoting and opening the proposed Chinese restaurant, 
and by agreement left the details of the opening of said 
restaurant to George Dare and Joel Pike. 

5. Thereafter the said George Dare and Joel Pike 
advised the Plaintiff that a sum approximating Seventy 
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Thousand Dollars ($70,000.00) would be necessary for the 
opening of the proposed Chinese restaurant, whereupon, 
the Plaintiff immediately notified said George Dare and 
Joel Pike that she would not proceed further with the 
proposed Chinese restaurant and then and there demanded 
of said George Dare and Joel Pike the immediate return 
of the Three Thousand Dollars ($3,000.00) thereofore 
advanced by her. 

6. The defendants George Dare and Joel Pike refused 
to return the Three Thousand Dollars ($3,000.00) advanced 
by the Plaintiff, whereupon the Plaintiff advised George 
Dare and Joel Pike that unless the money was immediately 
returned to her, she would sell or transfer such interest 
as she may have at that time in the proposed Chinese 
restaurant to one Redstone, a person well known to George 
Dare and Joel Pike, whereupon said George Dare and 
Joel Pike requested the Plaintiff not to sell such interest 
as she then had to said Redstone, representing to the 
Plaintiff that Joel Pike had made arrangements to finance 
the proposed Chinese restaurant through other sources 
and that her Three Thousand Dollars, ($3,000.00) would 
be returned to her, together for the use of her trade name, 

i one third of the capital stock of the corporation to 
245 be later formed to operate the proposed restaurant 
in the District of Columbia. 

7. Thereafter on, to-wit, November 24, 1941, the de¬ 
fendants Joel and Florence Pike, George and Virginia 
Dare and David Peister, without the knowledge, consent, 
license, or permission of the Plaintiff, organized the 
defendant “Ruby Foo’s Den Inc” under the laws of the 
State of Maryland. 

8. That thereafter Plaintiff received from the defendant 
George Dare, the check of Jack 'Wiener, dated February 18, 
1942, payable to George Dare in the sum of Three Thousand 
Dollars ($3,000.00) and endorsed to her order, but the 
said George Dare, Joel Pike or the Maryland corporation 
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have failed to deliver to the Plaintiff any evidence of any 
ownership on her part of “Ruby Foo’s Den Inc.” the 
Maryland corporation. 

9. Plaintiff has not granted license to any corporation, 
individual, partnership, or group of individuals operating 
as copartners or otherwise, to use the name “Ruby Foo” 
or “Ruby FooV’ alone or in conjunction with other 
words or phrases in the District of Columbia. 

10. That the defendants named in this complaint have 
renovated the premises 728 13th Street, NW., Washington, 
D.C., and have furnished said premises with equipment 
essential to the operation of a Chinese restaurant and are 
engaging in a business identical to the business being 
operated by the Plaintiff or under her permission, and on 
the outside of said premises have caused to be erected a 
sign “Ruby Foo”. 

11. That said defendants have advertised a Chinese 
restaurant in the District of Columbia as “Ruby Foo’s 
Den” at 728 13th Street, N.W.; that said advertisements 
are prepared in a manner similar to the manner of adver¬ 
tising conducted by Chinese restaurants owned by the 
plaintiff or operating under or by virtue of license issued 

by the Plaintiff. Said advertisements are so worded 
246 as to indicate a connection in some m ann er with 
Chinese restaurants being conducted by or under 
authority of the Plaintiff in the cities of New York, Miami, 
Providence and Boston. That defendants by and through 
said advertisements are benefiting from the goodwill which 
has been built up by the Plaintiff and by the publicity 
which has been built up through the use of her name. 

Wherefore, the Plaintiff demands: 

1. That the defendants, and each of them, their agents, 
servants, employees and/or assigns, be permanently 
restrained from using the names “Ruby Foo” or “Ruby 
Foo’s” alone or in conjunction with other descriptive 
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names, words or phrases in the District of Columbia or 
elsewhere. 

2. That the defendants, and each of them, be required 
to account to the Plaintiff for the use of her trade name 
or names in connection with the operation of a Chinese 
restaurant in the District of Columbia. 

i 3. That the defendants pay to the Plaintiff the cost of 
this action and reasonable attorney’s fees to be allowed 
to the Plaintiff by the Court. 

4. For such other and further relief as to the Court may 
seem just and equitable in the premises. 

RubyFoo 

RubyFoo 

Wa ed B. McCarthy 
Ward B. McCarthy 
1454 Vee St N.W. 

Washington, D.C. 

¥m. L. Berger, 

William L. Berger 
One State Street, 

Boston, Massachusetts 

Attorneys for Plaintiff 

• ••••••••• 

247 Filed April 13, 1944 

Second Amendment to Answer 

Come now defendants, Ruby Foo*s Den, Inc., Joel Pike 
and Florence Pike, and in accordance with the order of 
the Court, dated March 16, 1944, to make the Amendment 
to Answer previously filed herein more definite and certain, 
the Court having stricken such Amendment to Answer, 
such defendants now amend the original answer by 
striking in its entirety the matters alleged in the heading 
“Sixth Defense” thereof and inserting in place thereof 
the following: 
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Sixth Detense 

The defendants, Ruby Foo’s Den, Inc., and Florence 
Pike, aver that they have been fully authorized in writing 
to use the trade names set forth in the amended complaint 
in the operation of restaurants, including Ruby Foo’s Den 
in the District of Columbia, and deny that they have in¬ 
fringed on the rights of plaintiffs. Such defendants aver 
that such written authorization is contained in two 
written agreements signed by plaintiff, especially author¬ 
izing the use of her name as a trade name in connection 
with the operation of restaurants,. including restaurants 
in the District of Columbia. Such authorizations 
248 were granted in the name of one Abraham Kessler, 
acting for and on behalf of, and known by plaintiff. 
Ruby Foo, to be acting for and on behalf of defendant, 
Florence Pike. Such agreements bear the dates of 
October 10, 1936 (copy thereof attached hereto as Exhibit 
“A”), and September 14, 1938 (copy thereof attached 
hereto as Exhibit “B”). On November 1, 1936, said 
Abraham Kessler assigned said agreement referred to as 
Exhibit “A” to defendant, Florence Pike, by writing (a 
copy of which is attached hereto as Exhibit “C”), and on 
February 20, 1941, said Abraham Kessler assigned said 
agreement referred to as Exhibit “B” to defendant, 
Florence Pike, by writing (a copy of which is attached 
hereto as Exhibit “D”). On July 31,1942, the defendant, 
Florence Pike, by written agreement (copy of which is 
attached hereto and marked Exhibit “E”) authorized the 
use of the trade name, “Ruby Foo”, by the defendant. 
Ruby Foo’s Den, Inc., for use in the District of Columbia. 
' .. 

Seventh Defense 

Further answering, defendants aver that defendant, 
Florence Pike, authorized the opening, equipment and 
operation of other restaurants in other localities, which 
restaurants bore or used the trade name “Ruby Foo” or 
“Ruby Foo’s”; that the names of such restaurants, the 
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dates when they were opened, the places where they were 
opened, and the stockholding interest at the time they were 
opened are as follows: 

249 Rnby Foo’s Den, Inc., d.b.a. Rnby Foo’s Den, 
Fall of 1936—West 52nd Street, New York City; 
% of stock held by Abraham Kessler for defendant, 
Florence Pike, % of stock held by plaintiff, Rnby Foo, and 
% of stock held by Ethel Graff for Edward M. Lewis. 
At the present time and since late 1938 Rnby Foo holds 
no stock in such New York corporation, and defendant, 
Florence Pike, is the principal stockholder; 

Ruby’s Restaurant, Inc., d.b.a. Ruby Foo’s Pagoda, 
March of 1938—East 54th Street, New York City; opened 
with funds of above mentioned New York Ruby Foo’s Den, 
Inc., and same original stockholding interests, Le., Florence 
Pike, Ruby Foo and Edward M. Lewis; each holding % of 
stock. 

Ruby Foo’s Den, Inc., d.b.a. Ruby Foo’s Den, Fall of 
1939—Miami, Florida; 25% of stock held by defendant, 
Florence Pike, 25% held by Louis J. Wiener of New York, 
22%% held by A1 Gaines of Florida, 15% by A1 Goldman 
of New York, and 12%% held by plaintiff, Ruby Foo; 

Ming Toy Restaurant Corporation, d.b.a. Ruby Foo’s 
Lama Temple, May 1940—New York World’s Fair; all 
of stock held by defendant, Florence Pike; 

Golden Buddha, Inc., d.b.a. Ruby Foo’s Town and 
Country Club, or Ruby Foo’s Golden Buddha, June 1941— 
Atlantic Beach, New York; 50% of stock held by defend¬ 
ant, Florence Pike, and 50% held by Joseph and Oscar 
Myerson; 

that all of such restaurants were opened and operated 
with the knowledge and acquiescence of plaintiff and with¬ 
out any objection on her part from the time they were 
opened until the present date; that, in reliance upon 
plaintiff’s acquiescence in the opening and operation of 
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such restaurants and in reliance upon the promises of 
plaintiff contained in the written agreements above 
referred to, and with the knowledge and acquiescence of 
plaintiffs, the stockholders in defendant. Ruby Foo’s Den, 
Inc., including defendant, Florence Pike, opened, equipped 
and operated the said “Ruby Foo” restaurant in the 
District of Columbia and have expended large sums of 
money and devoted much time* to the opening and 
equipping of said restaurant; that as a consequence 
250 of the foregoing, and because of plaintiffs’ laches 
and acquiescence, plaintiffs should in equity be 
estopped from now asserting either the invalidity of any 
agreements to use the trade name “Ruby Foo” or “Ruby 
Foo’s” in the restaurant business in the District of 
Columbia or elsewhere, or from asserting any improper or 
unauthorized use by defendants of such trade name in the 
restaurant business in the District of Columbia or else¬ 
where. 

Eighth Defense 

That prior to the opening of the said New York cor¬ 
poration, Ruby Foo’s Den, Inc., doing business as “Ruby 
Foo’s Den” on West 52nd Street, New York City, the 
defendant, Florence Pike, pursuant to the written assign¬ 
ment of the use of the trade name “Ruby Foo” from Ruby 
Foo to Abraham Kessler, and from Abraham Kessler to 
Florence Pike, set forth in the above Sixth Defense, 
authorized said New York corporation to use said trade 
name in the operation of the restaurant on West 52nd 
Street; that relying upon such authorization and upon 
the said authorization of plaintiff, Ruby Foo, the said 
New York corporation, under the principal guidance and 
direction of the defendant, Florence Pike, has used the 
trade name “Ruby Foo” in connection with the operation 
of a restaurant in the City of New York continuously since 
the year 1936, whereas plaintiff did not use the trade name 
in connection with any business operated by herself until 
the year 1939; that the said New York corporation has, 
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by the expenditure of large stuns of money in advertising 
such trade name, and by care, efficiency and effort in the 
operation of the said New York restaurant, created 

251 and established an extensive and favorable reputa¬ 
tion for and good will in said trade name “Ruby 

Foo” or “Ruby Foo’s” prior to the time said trade name 
was utilized by plaintiff, and that any value which attaches 
to the trade name “Ruby Foo” or “Ruby Foo’s” is the 
result of efforts on the part of such defendant and the 
New York corporation, and inures to the benefit of said 
New York corporation in which defendant, Florence Pike, 
is the principal stockholder; that plaintiff possesses no 
right, title or interest in the trade name “Ruby Foo” or 
“Ruby Foo’s”, and accordingly has no standing to main¬ 
tain the present suit. 

i Jos. A. Padway 

Joseph A. Padway 

Herbert S. Thatcher 
i Herbert S. Thatcher, 

Counsel for Defendants, 

736 Bowen Building, 

! Washington 5, D. C. 

Dated this 13th day of April, 1944. 

252 Filed April 13,1944 

Exhibit "A" 

October 10, 1936. 

Know All Men By These Presents that I, Ruby Foo, 
of Boston, Suffolk County, Massachusetts, in consideration 
of the receipt by me of thirty-three and one-third (33%) 
percent interest in the business located at 240 West 52nd 
Street, New York City, conducted as a Chinese restaurant 
under the name of Ruby Foo, the receipt whereof is 
hereby acknowledged, I hereby permit and allow the use 
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of my name in any way, shape or manner, for the conduct 
of Chinese restaurants or the sale of Chinese foods, or its 
derivatives, in the state of New York, the State of Florida, 
the city of Philadelphia, Pennsylvania, and the city of 
Washington, D.C., meaning and intending thereby that the 
nse of my name shall be exclusively the property of 
Abraham Kessler, of Broklyn, in the state of New York. 

Witness my hand and seal this 10th day of October, 1936. 

(s) Bubt Foo 

Witness to Sig.- 
JOEii Pike 


253 Filed April 13, 1944 

Exhibit ~B~ 

Agreement entered into this 14th day of September, 
1938, by and between Ruby Foo, of Boston, County of 
Suffolk, and Commonwealth of Massachusetts, party of 
the first part, and Abraham Kessler, of New York City, 
New York, party of the second part. 

In consideration of the mutual covenants and agreements 
herein contained, and for one ($1.) dollar, and other 
further valuable considerations, the parties hereto agree 
as follows: 

1. The party of the first part hereby gives, grants, sells, 
transfers, and delivers to the party of the second part, all 
her right, title, and interest in and to the following names; 
“Ruby Foo”, “Ruby Foo’s Den”, or “The Den”, and the 
use of the aforesaid names as single words or collectively, 
and particularly with respect to the use of said names in 
connection with the operation of Chinese restaurants or 
the sale of food, wines, liquors, or ales, whether the same 
may be wholesale, retail, or in any other form throughout 
the United States, excluding the Commonwealth of Massa- 
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chusetts, including hereby all the good will that may be 
attached to> the use of the aforesaid names; and it is hereby 
understood that the party of the second part shall have the 
exclusive right to use the aforesaid names throughout the 
United States, exclusive of the Commonwealth of Massa¬ 
chusetts. 

2. The party of the second part agrees that the party 
of the first part shall and hereby does have the right to 
participate in any restaurant or other venture that may be 
hereafter commenced by the party of the second part 
wherein such venture shall use the name of “Ruby Poo”, 
“Ruby Foo’s Den”, or “The Den”, up to one-third 
interest in such venture. 

3. The party of the second part shall have the 
254 right hereunder to form corporations anywhere in 
the United States excepting Massachusetts for the 
purpose of commencing the aforesaid ventures, and the 
said corporations may operate such businesses under the 
aforesaid names. 

4. The party of the first part hereby agrees that she will 
not aid or assist any other person in the conduct of any 
restaurant business or any business conducted for the sale 
of foods, wines, ales, and liquors, wherein the aforesaid 
names are used. 

5. This contract shall continue in full force and effect to 
September 14, 1948. 

Ik Witness Whereof the parties hereto have to this 
instrument, and to another instrument of like tenor, set 
their hands and seals the day and year first above written. 

(s) Ruby Foo 

(s) Abraham Krshucr 

Witness to Signatures 

Benjamin White, 

33 Wyoming St., 

Roxbury, Mass. 
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Exhibit -CT 

Assignment of Agreement Entered Into Bt and Between 
Ruby Foo and Abraham Kessler 

Know All men, that I, Abraham Kessler, of New York 
City, New York, in consideration of One ($1.00) Dollar 
paid to me by Florence Pike residing at 57 Babcock Street, 
Brookline, Massachusetts (herein called the “assignee”)* 
hereby assign to the said assignee all of my rights, title 
and interest in the certain contract entered into by me 
with Rnby Foo, of Boston, County of Suffolk and Com¬ 
monwealth of Massachusetts, on October 10, 1936, a copy 
of which is hereto annexed as a part hereof. 

In Witness Whereof, I have set my hand and seal here¬ 
unto in the City of New York, State of New York on the 
1st day of November, 1936. 

Abraham Keskier 
Abraham Kessler 

In the presence of: 

Florence Pike 
Florence Pike 


256 Filed April 13, 1944 

Exhibit ~D~ 

Assignment of Agreement Entered Into By and Between 
Ruby Foo and Abbattam Kessler 

Know Au, men, that I, Abraham Kessler, of New York 
City, New York, in consideration of One ($1.00) Dollars 
paid to me by Florence Pike residing at 65 Central Park 
West, New York City, New York (herein called the 
“assignee”), hereby assign to the said assignee all of my 
rights, title and interest in the certain contract entered 
into by me with Ruby Foo, of Boston, County of Suffolk 
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and Commonwealth of Massachusetts, on September 14, 
1938, a copy of which is hereto annexed as a part hereof, 
said assignment to date back and to be effective by and 
between the parties as of February 20, 1941. 

In Witness Whereof, I have hereunto set my hand and 
seal in the City of New York, State of New York on the 
5 day of October, 1943. 

i Abraham Kessler 

In the presence of: 

• A. Schel (?) 


257 Statement by Abraham Kessler and 
Florence Pike this 5th Day of October, 1943 

It has been called to our attention by Manuel J. Davis, 
Esquire, that a certain assignment executed by Abraham 
Kessler to Florence Pike on February 20, 1941, of all of 
his rights, title and interest in a certain contract entered 
into between Abraham Kessler and Ruby Foo, which con¬ 
tract was referred to as having been entered into on 
February 20,1941. This was a mistake as said agreement 
between said Abraham Kessler and Ruby Foo was entered 
into on September 14, 1938, and the mistake made in said 
assignment was inadvertent 

However, it is deemed advisable to execute a new assign¬ 
ment which shall date back to February 20, 1941, the date 
upon which the original assignment was made by Abraham 
Kessler to Florence Pike, in order that the mistake as to 
date in said assignment shall be corrected. 

Abraham Kessler 

Florence A. Pike 

In the presence of: 

A. Schel (?) 
as to both 
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Exhibit ~E" 

Agreement made and entered into this 31st day of Jnly, 
1942, by and between Florence A. Pike, party of the first 
part, and Ruby Foo's Den, Inc., a corporation organized 
and existing in the District of Columbia, party of the 
second part 

WITNESSETH THAT: 

Whereas, the party of the first part is the owner of the 
name “Ruby Foo” and 

Whereas, the said name has been publicized and has 
achieved great value and is unique in its nature, and 

Whereas, the party of the second part was authorized 
pursuant to an agreement to use the name “Ruby Foo” in 
its title and in the business to be conducted by it, and 

Whereas, it is the mutual desire of the parties hereto to 
license the party of the second part to use the said name 
in its corporate title and in the name of the restaurant to 
be operated by the party of the second part. 

Now Then, in consideration of the sum of One Dollar 
($1.00) each to the other in hand paid and other good and 
valuable considerations and the mutual covenants herein 
contained, it is agreed as follows: 

1. The party of the first part hereby grants unto the 
party of the second part the license to use the name “Ruby 
Foo” in the corporate title of the party of the second part 
and in connection with the operation of its restaurant 
presently under construction in the City of Washington, 
District of Columbia. 

259 2L The license herein granted shall be revocable 
by the party of the first part upon breach of any of 

the covenants of this agreement by the party of the 
second part, or upon the bankruptcy or insolvency of the 
party of the second part or upon the dissolution of the 
party of the second part. 

3. It is mutually agreed that the party of the first part 
grants to the party of the second part the exclusive right 



to use the name “Ruby Foo” in connection with the oper¬ 
ation of a restanrant in the City of Washington, District 
of Colombia; the license hereby granted shall continue so 
long as the party of the second part shall exist as a corpo¬ 
rate entity and shall not have been adjudged insolvent or 
a bankrupt 

4. The party of the second part hereby acknowledges 
that the party of the first part is the sole owner of the 
name “Ruby Foo”. 

5. The party of the second part agrees that it will 
render high grade service in its restaurant and sell good 
quality foods and liquors. 

6. It is mutually agreed that upon the termination of 
license, either by the expiration of the term granted 

■hereunder or by prior termination for any other reason, 
the party of the first part shall have the right to entetj 
upon tiie premises of the party of the second part and to ' 
remove therefrom any and all matter containing the name 
“Ruby Foo” and that the said name shall thereafter not 
be used by the party of the second part in any manner 
whatsoever. 

7. It is mutually agreed that the party of the first part 
shall have the right to enforce the provisions of this agree¬ 
ment by injunction. 

260 8. It is mutually agreed that the consideration 

for the granting of the license herein is the issuance 
by the party of the second part to the party of the first 
part, or her designee, of stock in the party of the second 
part. 

In Witness Whereof, the parties hereto have hereunto 
set their hand and seals the day and year first above 
written. 

Florence A. Pike us. 
i Ruby Foo's Den, Ino. 

j By Virginia. Dare, 

i President. 









